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ADVERTISEMENT. 





The Reporters, in presenting the fourth Volume of Reports of 
Decisions ofthe Supreme Court of Georgia, to the Profession and 
the public, would simply remark, that their intention was at first 
to include the decisions of the whole year in one volume; but 
finding that it would swell the book to upwards of twelve hundred 
pages, they have been forced to divide the decisions of the year 
into two volumes. 

The table of cases, arranged iti the order of their decision at 
the several Courts, with the brief notice of the points of law dis- 
cussed, will be found useful for reference, to those of the Profes- 
sion who keep themselves familiar with the decisions of the 
Court. 

The title of the volume is changed to “Georgia Supreme 
Court Reports,” in order that a change of Reporters may not 
interfere with the series. It is numbered Vol. IV., the three 
volumes of “ Kelly’s Reports,” constituting the three first volumes 
of the series. 

Our thanks are due and tendered to the Profession for their 
liberal patronage. 

November, 1848, 
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No. 1.—Davip C. Levy, plaintiff in error, vs. Souomon Conen, 
defendant in error. 


[1.] Although a note on its face, be negotiable and payable at Charleston, still, 
if it be indorsed in this State, and there is nd evidence to show the under- 
standing of the parties—that the undertaking of the indorser was to be per- 
formed in Charleston, the indorsement will be deemed a Georgia, and not a 
South-Carolina contract. 


[2.] When an offer is made by letter, an acceptance by written reply takes ef- 
fect from the time when the communication containing the acceptance is sent, 
and not from the time when it is received by the other party. 


Assumpsit upon an indorsement of a note. Tried before 
Judge FLemine in Chatham Superior Court. 


The facts of this cause are fully set out in the opinion of the 


Court. 
Ws. & W. F. Law, for the plaintiff in error. 


It is conceded as the general rule, that the law of the place 
where the contract is made, is to govern, as to the nature, valid- 
ity, obligation and construction of the contract. 

But the plaintiff in error maintains that the contract of indorse- 
ment in this case is a Carolina contract, and must be governed by 
the law of Cavolina. 


The general rule conceded above, supposes that the contract is 
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to be executed where it is made. The law of the place can nev- 
er be the rule when the transaction is entered into with an ex- 
press view to the law of another country. Pr. Ld. Mansfield, 
Burr.1077. Cited in Bayley on bills, 78. 

In the case at bar the note was made and indorsed for a special 
purpose, viz: for the accommodation of the maker to renew and 
take up a note discounted at the Bank in Charleston; it was 
made payable and negotiable there, was to be used there, to be 
passed away and put into circulation there, by being discounted. 
All the parties had reference to, and had in view Charleston, 
where the paper was to become a note, and where it was first to 
be negotiated, passed away, and put into circulation. Its appli- 
cation to any other purpose by the indorser, or the passing it 
away by him to any indorsee in Georgia, or other person than the 
Bank in Charleston to take up the old note, would have been a 
fraud on the maker: and a holder taking it, not in the usual 
course of business, or with a knowledge of the purpose for which 
it was made, could not have recovered from the maker on it.— 
See 1 Stark. Rep. 439. 1 Barn. § Adolp. 528. 9 Wend. Rep. 
170. 8 Wend.437. 10 John. Rep.198. 15 John. Rep.270. See 
all these cases cited in Bayley on bills, 525, 526. 

The note in the case at bar was intended for discount and nego- 
tiation in Charleston. It was in point of fact so negotiated and 
passed away. There was no contract of indorsement until it was 
passed away and transferred—and that was done in Charleston. 

It is not the writing of the name on the note which constitutes 
the contract of indorsement ; it is the writing the name and deliv- 
ery to the indorsee. Bayley on bills, 102, 103. 

The indorsement of a note passes no interest to the indorsee, 
as long as the indorser retains it in his possession. Bayley, 103. 
Clark vs. Boyd, 2 Hamm. 56. (1 Ohio, 279.) Ramsay vs. Liv- 
ingston, 18 Martin, 15. 

Suppose the defendant had written his name on the note in 
Georgia, and put it in his pocket and gone to Carolina, and had 
there contracted with a person for the transfer of the note, which 
he there delivered, could it be pretended that the indorsement 
was a Georgia contract ? 

It is the passing away and delivery of the note, and its receipt 
and acceptance by the indorsee, which completes and consum- 


mates the contract'of indorsement. All this was done in Carolina. 
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Where the drawer of a bill agrees with the payee that the bill 
shall be negotiated in another country, the drawer is held liable 
to the payee for the damages which he, the payee, had to pay as 
indorser. 1 Stewarts’ L. Can. Rep. 70, and cited Bayley, 84. 

Why is this liability of the drawer? The place of his contract 
involved the obligation to pay different damages for its breach, 
than the place where the payee negotiated and passed away the 
bill. The answer is, the bill was drawn to be used and negotiated 
in another country; the contracting parties had that in view, and 
when negotiated there, the law of that country governed the obli- 
gations of the contract. How much stronger is the case at bar, 
in which an accommodation paper is made and discounted ex- 
pressly to renew a note running to maturity in a bank in Caroli- 
na, and to which purpose it was actually applied. But return- 
ing to the enquiry when was this contract of indorsement com- 
pleted, let us test it by another illustration. 

According to the rule, once very generally acted on in this 
country, that a party to a negotiable paper could not be received 
to impeach its validity at the time it was made, the question arose 
in the case of the Hartford Bank vs. Barry, whether Eaton the 
maker of the note could be a witness to prove that the note was 
an accommodation note, indorsed at his request by the defendant, 
and discounted for him at usurious interest. The decision of this 
question turned upon the answer to the enquiry, when was the 
note made? The Supreme Court of Massachusetts say, we consid- 
er the note as made to all substantial purposes, when Eaton procu- 
red it to be discounted, which was the purpose for which it was 
made. It had never before been uttered, &c. 17 Mass. Rep.94,’6,’7. 

Now let it be observed, Eaton had signed his name to this note, 
had delivered it to Barry the indorser, who wrote his name on it; 
but still it had not been put into circulation, it had not been used; 
not passed to any one by sale or discount; it was indorsed for the 
accommodation of the maker; when sold or discounted by him, 
then for the first time it became a negotiable note. 

In the case at bar the defendant had no right to use the note, it 
was given to him to indorse for the accommodation of the maker, 
and when it was discounted and put in circulation, then and there, 
at that time and in that place it received vitality, became a nego- 
tiable paper, and was to all purposes as between the partigs-to it, 
made and indorsed. 
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A bill or note is not considered as issued until it is passed away 
by the drawer or maker. Bayley on bills,97. Kennerly vs. Nash, 
1 Stark. Rep. 452. 

But what is an indorsement? It is a contract between two 
persons ; there must be an assignor and assignee, by whom, and 
‘to whom, the transfer is made. See Story on notes, Sec. 120, 126. 

In Slacum vs. Pomery, 6 Cranch, 221, and in 6 Wheat. 146, the 
Supreme Court U. S. say, that an indorsement is not simply the 
transfer of the paper, but is a new and substantive contract. 

What are the obligations of the contract of indorsement. 1. 
To indemnify holder. 2. That all the antecedent parties had 
authority to draw, indorse, &c. 3. That the instrument is genu- 
ine. Story on bills, Sec. 109,110,111. These obligations must 
be entered into with some contracting party—they cannot exist 
until the bill is delivered, is issued, uttered, put in circulation. 

With whom was the contract of indorsement in this case made ? 
Being an accommodation note to renew an old note by the same 
parties ina Bank, the contract was with the Bank which dis- 
counted it; and was made with them in Charleston where it was 
delivered to, and received by them. There was no indorsee in 


Georgia with whom any contract was made, in whom any inter- 
est in this note became vested by any assignment and delivery in 
Georgia. The contract had reference to Carolina, the party was 
there, there it was passed away, received, uttered, and put in cir- 


culation. 

And the general principle of law is, that a contract is to be 
deemed made, where it is perfected, eo loco, quo ultimus in contra- 
hendo assentitur. Story’s Con. of laws, page 265, Sec. 319, and 
authorities there cited. 

Tested by this principle, when was this contract perfected ?— 
We answer when the Trust Company discounted it—it was that 
act by which they ratified the contract and finally perfected it— 
Until that act of discounting the note, the transfer and assign- 
ment was incomplete, because there was no acceptance of it. 

It was said in the argument that the indorserdoes not contract 
to pay where the note is payable, but only to guarantee its pay- 
ment in that place, and in case of default, to reimburse the holder 
according to the law of the place where he indorsed. And this is 
very true. But the question recurs in this case, where is the 
place of indorsement? When that is established there is no dis- 
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pute as to the law that is to govern—but where isthe place !— 
hic labor, hoc opus est, in this case. 

It was urged in the argument of this case upon the trial, that 
if this note had been lost or stolen in its transit from Savannah 
to Charleston, and had fallen into the hands of a bona fide hold- 
er for value, he could have recovered on it. And hence it was 
argued that the note was made and indorsed before it left Sa- 
vannah. Admit the proposition that the innocent holder for 
value of a lost note may recover—how does that prove, that as 
between the original parties to an accommodation note for the 
ase and benefit of the maker, the note is legally made, or be- 
comes legally a negotiable paper, until it is negotiated, passed 
away, and putin circulation by the maker? 

Test the principle by the decisions upon the question, whether 
a new stamp be necessary. In Kennedy vs. Nash, 1 Stark. 452, 
before cited, the bill had been altered after it had been sent to 
Nash for acceptance, by consent of the drawer; Ld. Ellenbo- 
rough held it did not require a new stamp because it was not a 
bill until issued or passed away by the drawer. See Bayley, 97. 

Yet if this bill had been lost in its transit for acceptance, being 
payable to the drawer’s own order, if indorsed by him, an inno- 
cent holder for value, could have recovered from the drawer. 

The right of the innocent holder for value to recover, stands 
upon its own principles—but these have nothing to do with ques- 
tions involving only the relations and rights of the original parties. 

Upon the argument of the case in the Court below, much reli- 
ance was placed by defendant’s counsel on the case of Snaith and 
others vs. Mingay and others, 1 Maule & Sel. 87. 

Upon a careful examination of that case, it will not be found 
to militate with any of the principles we have maintained. In 
that case Bayley & Catterell, partners at Waterford in Ireland, 
drew bills with Irish stamps, at Waterford in Ireland, in the 
name of the firm, and indorsed by the firm, leaving blanks for the 
date, sums, time when payable, and names of the drawees; and 
transmitted them in that state to Wallace in London, to be used 
by him Wallace, for his individual accommodation. Wallace 
filled up the blanks, as he was authorized, and negotiated the 
bills. Inan action against the indorser, the defence was that they 
were English bills and void for want of English stamps. The 
devision affirms thet they were Irich bills. Now mark the dis- 
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tinction: the bills were signed and indorsed in Ireland and actually 
issued by the drawers and passed away to Wallace with authority 
to fillthem up. The amount of the bills were limited by the Irish 
stamps. The amount of the decision is, that the signing and 
indorsing by the drawers was a sufficient drawing, and that the 
filling up the blanks afterwards by a mere agent, or by an agent 
who had authority coupled with a discretion, was immaterial, and 
had relation back to the moment when the bill was drawn. The 
drawers signed the bill, issued it, gave authority to Wallace to 
fill it up, and use it for himself. They lost all control overit. Le 
Blanc, J. says, they come as incipient bills of exchange, and so far 
having the essence of a bill, as it has the name of the drawer and 
first indorser upon it. The question he says is not whether it was 
a perfect bill in Ireland, as whether it is a bill drawn in England. 
How different the case at bar, the note made in Charleston, sent 
to the indorser, not to be used by him, with no authority to pass 
it away, to be returned to the maker, or whichis the same thing, 
his agents for this purpose, the Trust Company; to be by the 
latter discounted for the maker to take up an accommodation pa- 
per of the same parties running to maturity in the said Trust 
Company. The indorser having no authority to negotiate the 
note, it was issued when the maker procured it to be discounted 
in Charleston, and then, and not before, it is considered legally 
made according to the case in 17 Mass. Rep. and other authorities 
before cited. 

It was strongly urged in the argument below that this defence 
‘went to the remedy, the /ex fori, and not the /ex loci. This idea 
was rejected by the presiding Judge, and we only notice it to say, 
that the defence goes to the obligation of the contract. It is not 
like the statute of limitations—it does not bar the plaintiff’s right 
to sue after a certain time, but if he does not pursue a certain 
course when required, the defendant shall be discharged from the 
obligation to fulfil his contract —Scee Story on notes, Sec. 160-171. 
In which last section, the very case is put as an illustration of the 
obligation of the contract. 


Cuariton & McA tuister, for defendant in error. 
Argument of Rosert M. Cuartron. 


The defence in this case is founded upon the Statute of Geor- 
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gia, which authorises an indorser of a promissory note to require 
the holder to proceed to collect the same within three months, 
and if the holder should fail to do so, the endorser shall be dis- 
charged from further liability. Prince, 462, 471. 

We contended, before the Court below, that this statute regu- 
lated and affected the remedy, or means of recovery, and there- 
fore was to be regarded as the lex fori. Story’s Con. of laws, Sec. 
576, et seg. Levy vs Boas, 2 Bailey’s Rep.217. Ruggles vs. Kee- 
ler, 3 John. Rep. 262. Andrews vs. Heriot, 4 Cowen’s Rep. 508, and 
note 10 at page 528. The British Linen Co. vs. Drummond, 10 
Barn. &; Cress.902. De la Vega vs. Vianna.1 Barn. & Adol. 284. 
Lincoln vs. Batelle, 6 Wend. 475. 

The question has been settled in reference to the Statute of 
Limitation, and this Statute is a quasi Statute of Limitation, giv- 
ing the holder three months after notice to commence his suit, or lose 
his remedy against the indorser. 

It is true, that this point was decided by the Judge below 
against us, and he has accordingly so certified; but if he was 
wrong in this, then however wrong he may have been on the other 
points, if this point was conclusive for us, this Court will not send 
the case back. 1 Kelly, 580. 2 Kelly, 381. 

2d. If this be not lex fori, then we affirm that it was a Georgia 
contract so far as the indorser was concerned, and that therefore 
the lex loci contractus must govern. Powers vs. Lynch, 3 Mass. 
Rep.80,1. Burrows, Hall & Co. vs. Hannegan, 1 McLean’s Rep. 
315. Slacum vs. Pomery, 6 Cranch’s Rep. 221, 224. Musson vs. 
Lake, 4 Howard’s Sup. C. Rep. 278. Williams vs. Wade, 1 Met- 
calf, 83. Cox vs. Adams, 2 Kelly’s Rep. 158. Story on Prom. 
Notes, Sec. 339, p. 404, and see note 3, p. 405. Story on Con. of 
Laws, sec. 314. 

The fact that this note was payable in Charleston, by the maker, 
cannot take this case out of the rule thus settled. That was the 
contract of the maker—that will make the Carolina law applica- 
ble to him—but not to us—the contract on the part of the izdor- 
ser is, not that he will pay the note when and where the maker 
has promised to pay it, but if the maker does not pay it there, at 
maturity, that he, the indorser, will thereafter pay it, on request— 
and that request must of course be made to him where he lived, 
and where his contract was made, viz in Georgia. So far, then, 
as our contract is concerned, we made it .in Georgia, to be execu- 
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ted in Georgia. Story on Con. of laws, sec. 315. Story on Prom. 
Notes, sec. 339, and note 3 to page 404. Musson vs. Lake, 4 Howard, 
278. Potter vs. Brown, 5 East’s Rep. 124. Hicks vs. Brown, 12 
John. Rep. 142. 

Of course, if this lex loci contractus is to govern, it follows, 
as a necessary consequence, that any defence or discharge (such 
as the one we make,) that is sufficient by the law of the State of 
Georgia, would be good and held valid in every other place and 
country. Story on Notes, p. 187, sec. 168. 

Every holder of this paper took it cum onere, with the right re- 
served by our contract, to give notice to him to “ proceed to col- 
lect,” and to hold ourselves discharged, if he did not sue within 
the time prescribed. Story on Notes,p.188. And this should, es- 
pecially, be the case here, as the Plaintiffin Error took this note 
after it became due, and after this defence had attached upon it. 

But, whilst these principles of law may be admitted, their rel- 
evancy will be denied. It will be said, that this was a Carolina, 
not a Georgia contract—that though the manual act of indorse- 
ment was made here, the paper was not to take effect until it 
reached Charleston—and, therefore, that was the place where the 
contract was finally completed and assented to. 

To all this, we answer—that the manual act is certainly the 
essential act to shew where the contract was entered into, unless 
there be some strong countervailing testimony—that this act was 
done by us here—that the holder directed his letters to us here— 
knew us to be residing here, and treated the contract as if made by 
us here, as he subsequently demanded from the maker “a town (i. 
e. Charleston) indorser:” that the very fact that this note was 2 re- 
newal of a former note that had already been di coun'ed hy toe 
Charleston Insurance & Banking Company, so iar from 
against us, is decidedly with us; because, before the orivina! 
became due, the Charleston Insurance & Banking Company wrote 
to defendant, asking him either to waive protest of the old note, 
or indorse the new note sent to him, and that defendant, in Sivan- 
nah, answered the letter, and acceded to the request, by indors- 
ing and enclosing the note; and the moment he mailed this letter 
enclosing the new note, the contract was complete in Georgia: the 
subsequent discount of the new note was a mere pro forma act, 
to carry out the contract already entered into, and for all legal 
purposes, complete and binding upon the parties. Story on 
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Contracts, p.53, sec.84. Adams vs. Lindsell,1 Barn. & Ald. 681. 

We affirm, therefore, that our contract was completely assented to 
in Georgia—neither party could recede from the contract, as soon 
as the defendant had mailed his letter, and the mail bag was 
locked. If the mail bag had been robbed, would not the defendant 
have been liable to a bona fide holder? If the defendant had 
died, would not his estate have been answerable ? 

But suppose it to be true, that the discount of the note in 
Charleston was necessary to give it perfect vitality, yet, when that 
vitality was given, it referred or related back to Georgia, where 
the indorsement was made and where the defendant resided, and 
this indorsement must still be considered a Georgia contract, or 
indorsement. Snaith vs. Mingay,1 Maule & Selwyn, 87. 








M. H. McA. isTEer, insisted, further: 


That wherever the defence arises ex post facto, and depends 
upon a local law, thatthere the law of the Forum must govern. 


By the Court—Lumpkin, J., delivering the opinion. 


Dr. H. Lopez, having occasion to raise money in the City of 
Charleston, South Carolina, offered for discount at the Charleston 
Insurance and Trust Company, his note, indorsed by the defen- 
dant for $300, dated at Charleston and payable at a Bank in that 
City. It was to be discounted for the accommodation of the 
maker. The Trust Company refused to discount it, without a 
City endorser; whereupon the plaintiff indorsed it. It was then 
discounted. Before its maturity, application was made by Dr. 
Lopez, for its renewal. This fact was communicated to Cohen, 
by the Company, through its Secretary. They further informed 
him, that the time of payment would be extended, provided he 
would continue his indorsement, either by renewing the old note, 
or making and establishing a new one inits stead. The letter also 
mentioned, that Dr. Lopez would correspond with him on the 
subject. Cohen immediately answered, that he was willing to do 
either. A short time thereafter, Dr. Lopez forwarded, by letter, 
to Cohen-at ‘Savannah, where he resided, a new note for the 
amount of the old, including interest, viz: $321 17 ets., payable 
and negotiable at the Bank of Charleston, who indorsed and mailed 
‘it trop | Savannah to the Company. 

VOL. IV. 2 
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David C. Levy subsequently paid the note, and brought suit 
upon it against Cohen. It seems, that Cohen notified the holders 
to proceed to collect the note out of the maker before its payment 
by Levy; and this not having been done, the defendant contended 
that his contract of indorsement—having been executed in Geor- 
gia—was to be regulated and controlled by the laws of this State ; 
and that by the act of 1831, passed for the benefit and protection 
of securities and indorsers, he was discharged from his liability 
onthe note. The statute provides—“that any security or indorser 
may, whenever he thinks proper, after the note or instrument be- 
comes due, require the holder to proceed to collect the same, 
and if he should not do so within three months, the indorser or 
security shall be no longer liable.” Prince, 471. 

Judge Fleming, before whom the cause was tried, in Chatham 
county, was asked to charge the jury : 

1st. That although the name of the defendant may have been 
written in Georgia upon the note, yet the contract of indorsement 
was not completed until the note was passed away and putin cir- 
culation, which was not done in this State, but in Carolina. 

2d. That there was no completion of the contract of indorse- 
ment until there was a delivery of the note to, and receipt and 
acceptance of it by, the said Company in Charleston, it having 
been made to discount by said Company, to renew a note already 
discounted there for the accommodation of the maker. 

3d. That being an accommodation paper, payable and negotia- 
ble on its face in Charleston, and intended to be discounted for the 
maker at a Bank in Charleston, the note was never uttered or 
put in circulation as a note, until it was offered for discount, the 
purpose for which it was made. 

4th. That there was no contracting party or indorsee in Geor- 
gia, with whom the contract of indorsement could be, or was 
made, and consummated, and that the indorser could not have 
passed it away to an indorsee in Georgia, without a fraud or vio- 
lation of the purpose for which the note was made. 

5th. That the place where the contract is finally completed and 
assented to, is the place of the contract; eo loco, quo ultimus in 
contrahendo assentitur is the rule, and that place is Charleston in 
the present case. 

But the Circuit Court refused so to instruct the jury; and on 
the cuntrary did charge the jury that the contract of indursement 
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in this case was a Georgia contract, because, although it be true 
that the contract of indorsement was not completed until the note 
was passed away, and put in circulation by delivery to the Com- 
pany in Charleston; and although it be true that there was no 
contracting party or indorsee in Georgia, and that the indorser 
would have been guilty of a frand had he passed away the note 
to an indorsee in Georgia, yet that under the peculiar facts and 
circumstances of this case, the indorsement of the defendant must 
be considered to have been made in Georgia: and that if the 
jury should find from the evidence, that the defendant gave the 
notice authorized by the statute of 1831, and that the Company 
did not proceed within three months thereafter to collect it, their 
verdict should be for the defendant—and the jury found accord- 
ingly. 

To the refusal of Judge Fieming to charge as requested, and 
to the charge as given, the Counsel of the Plaintiff excepted, and 
upon which error is assigned. 

[1.] The general rule that the law of the place where the con- 
tract is made is to govern as to its nature, validity, obligation, 
and construction, is conceded by the learned Counsel for the 
Plaintiff in error. To this, he contends, and we think very prop- 
erly, that there are several exceptions; and that among the rest, 
this is one, viz: that where the contract is entered into with an 
understanding that it is to be executed in a place different from 
the one where it is made, as in the case of Robinson vs. Bland, 2 
of Burrow, 1077, where a bill was drawn at Paris, payable in 
England, Lord Mansfield /e/d that it was an English and not a 
French contract. 

It is admitted that the manual indorsement of this note was in 
Georgia. It is urged, however, that being given for a specific 
purpose, i. e. to renew a paper due at Charleston, and negotiable 
and payable there, that the contract of indorsement - was not 
completed until the note was accepted and discounted at that 
place: that delivery is necessary to the consummation of this 
contract, and that no delivery was or could have been made in 
Georgia, for the reason that there was no one here to receive the 
note. 

Is this position tenable? Is every note drawn in this State, and 
transmitted out of it, to Charleston, New York or elsewhere, to 
be subjected to the foreign jurisdiction for its interpretation }— 
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We apprehend not. A note might be made and payable at Sa- 
vannah, and sent to Charleston to be negotiated at one of the 
Banks there, upon a city indorsement, and yet when done, 
the fact that the note was discounted in the latter place, would 
not, as to the maker, convert it into a Carolina contract. Where- 
in does this case differ from the one under review, except as to 
the mode of proof? In the one, the place of payment is fixed 
upon the face of the paper. In the other, the place of execution 
being ascertained by aliunde testimony, the law of that case be- 
comes equally the rule of the contract, no matter where the note 
may be subsequently negotiated. 

Is there any evidence to show that Cohen, at the time he in- 
dorsed this note at Savannah, his notorious place of abode, had 
an express view to the law of South Carolina as to its execution ? 
It is insisted that such is necessarily the inference, in as much as 
the note is negotiable and payable at Charleston. No doubt this 
is true as to the maker, but not as to Cohen. His agreement was 
not that he would pay the note at Charleston, at the time specified, 
but that if Dr. Lopez failed to do so, he, the indorser, would there- 
after pay it on request. 

The indorsement of a note in contemplation of law, amounts 
to a contract onthe part of the indorser, and in favor of the in- 
dorsee, and every subsequent holder, to whom the note is trans- 
ferred: (1.) That the instrument and the antecedent signatures 
are genuine; (2.) That he, the indorser, has a good title to the 
‘instrument; (3.) That he is competent to bind himself by the 
indorsement as indorser; (4.) That the maker is competent to 
bind himself to the payment, and will upon due presentment of 
the note pay it at maturity or when it is due; (5.) That if when 
duly presented it is not paid by the maker, he, the indorser, will, 
upon reasonable notice given him of the dishonor, pay the same 
to the indorsee or other holder. Story on Prom. notes, 135. 

Where, in the case at bar, is this notice of dishonor to be given 
to, and payment to be made by Cohen? Of course in Georgia, 
where he lived, and where his contract of indorsement was en- 
tered into. 

[2.] But is it true that this note was not and could not have 
been delivered in Georgia, in as much as the payees resided in 
Charleston? Before the original note became due, the Charles- 
ton Insurance and Trust Company wrote to defendant, commu- 
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nicating to him the application of Dr. Lopez to procure an 
extension of the time of payment, and proposing to him, should 
he acquiesce in the arrangement, either to waive protest of the 
old note, or indorse the new note, which would be sent to him by 
his principal. And the defendant at Savannah acceded to the 
offer by indorsing the new note and inclosing it by mail to the 
proper officer of the Company. When and where was the note 
delivered in legal contemplation? To consummate a contract 
there must be mutuality of assent to a certain and definite propo- 
sition. But this may be done, not only personally, where the par- 
ties are present, but by means of agents or letters, where they 
are at a distance from each other. And in such cases the rule is, 
that if the proposition be made in writing, and sent by the Post, 
the party making the offer can retract by a subsequent letter, 
reaching the other party at any time before an answer of accep- 
tance is written and put in the mail. But as soonas such answer 
as placed in the mail, the contract is completely closed as to both 
parties. An aéceptance by written communication, takes effect 
from the time when the letter containing the acceptance is sent, 
and not from the time when it is received by the other party.— 
Story on contracts, (2d ed.) 384. 

I am aware that the Supreme Court of Massachusetts, in Mc- 
Culloch vs.the Eagle Insurance Company, 1 Pick. Rep. 278, main- 
tained the doctrine that no acceptance is binding until knowledge 
of it has reached the other party. The court of King’s Bench, 
however, in Adams vs. Lindsell, 1 Barn. and Ald. 681, established 
conclusively the other as the English rule, and the doctrine of the 
common law. See also 6 Wend. Rep. 103. 12 Con. Rep. 436. 
1 Story’s Eq. 237, note and cases there cited. 

The contract of indorsement then was completed, or the “un- 
ion of minds” between Cohen and the Charleston Company ascer- 
tained and manifested, so soon as the note was mailed at Savan- 
nah, upon the maxim—scribere est agere—in other words it was 
consummated in this State. The proposal must always precede 
the acceptance. The medium of communication among men, does 
not allow of their being strictly simultaneous. In the case under 
discussion, the offer of the Company isto be regarded in law as having 
been made at the last moment of time preceding the acceptance ; 
and hence the acceptance above signified and offer are in legal 
contemplation “ at one instant,” 
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Even adopting the Massachusetts rule, still when Cohen’s letter, 
inclosing the note, was received at Charleston, and the note substi- 
‘a- tuted for the old, it referred or related back to Georgia, where the 
indorsement was made, and the defendant resided, and must still 
be taken and considered as a Georgia contract. And this princi- 
ple is forcibly illustrated in Snaith vs. Mingay,1 Maule & Selwyn, 
87, where bills drawn in Ireland and forwarded to London, to be 
there used, the dates, sums and drawees being left blank, were, 
when filled up and put in circulation, decided to be Irish contracts. 

In every aspect then, in which we have been able to examine 
this question, our conclusion is, that the application for a reversal 
of the judgment below must be refused. 

And this being our determination, it is unnecessary to advert to 
the other point, made by the counsel for the defendant in error; and 
that is, that were this indorsement a South Carolina contract, still 
the act of 1831 affects the remedy only, and not the obligation of 
the contract, and was therefore to be regarded as the law of the 
forum, where suit was brought. Upon that point we forbear to 
express any opinion. 


Judgment affirmed. 





























No. 2.—James Taytor, plaintiff in error vs. Tut Stare or Ggor- 
eta, defendant in error. 










{1.] An indictment, charging that the defendant “did maliciously express, 
“print, and publish, and cause, and procure to be expressed, printed and pub- 
“lished,” a certain libel, appearing as an advertisement in a newspaper, (set 
out in the indictment in hec verba,) though signed by a third person—is suffi- 
ciently certain, in alleging the publication, without alleging that the same 
was written by such third person. 

[2.] An allegation, that the defendant published a libel, “tending to blacken 
the honesty, virtue, integrity and reputation of the said R. M. G., and there- 
by to expose him to public hatred, redicule and contempt, in which said false, 
scandalous, malicious and defamatory libel, there were, and are contained, 
certain false, scandalous, malicious, defamatory and libellous matter of and 
concerning the character, honesty, virtue, integrity and reputation of the said 

R. M. G.” is a sufficient allegation that it was “ of and concerning R. M. G.” 
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[3.] The question, of how far the publication was malicious, having been prop- 
crly submitted to the Jury, and they having found that there was malice, a 
new trial will not be granted. As to how far a publication may be justified, 
in protection of legal rights—see opinion of Judge Fleming. 

[4.] As a matter of practice, the libel should not be read to the Jury, until 
the defendant has cross-examined the witness, proving its publication. 


Indictment for Libel. Tried before Judge Fiemine in Chat- 
ham Superior Court, May Term, 1847. Motions in arrest of 
judgment, and for New Trial, successively overruled. 


The indictment was predicated upon the following advertise- 
ment, which was published in the “ Savannah Daily Republican,” 
a newspaper published in the city of Savannah, to-wit: 

“ Notice.—Credible information being given me, that R. M. 
“ Goodwin is about selling a negro, or negroes, under a certain 
“ deed obtained by him from my mother, Mrs. Julia Scarborough, 
“Thereby notify and warn all persons, from purchasing or in 
“any manner encumbering the same, as the said deed is illegal, 
“from causes known to Mr. Goodwin, from papers on record, 
“and in his, and my possession.” “CHARLOTTE TAYLor.” 

“Savannah, Dec. 30th, 1846.” 

The indictment alleged, that on the 30th day of December, A. 
D. 1846, the plaintiff in error, with force and arms, in the county 
of Chatham, in this State, did wickedly and maliciously express, 
print and publish, and cause and procure to be expressed, print- 
ed and published, a certain false, scandalous, malicious and de- 
famatory libel, in the form of an advertisement, in the columns 
of a newspaper, published in the city of Savannah, in the county 
aforesaid, known by the name of the “Savannah Daily Republi- 
can,” tending to blacken the honesty, virtue, integrity and reputation 
of the said Robert M. Goodwin, and thereby to expose him to pub- 
lic hatred, ridicule and contempt, in which said false, scandalous, 
malicious and defamatory libel, there were and are contained, cer- 
tain false, scandalous, malicious, defamatory and libellous matter, 
of and concerning the character, honesty, virtue, integrity and 
reputation of the said Robert M. Goodwin.” (Here the libel was 
set out.) The first count then concluded in these words: “to 
“the great damage, scandal, and disgrace of the said Robert M. 
‘Goodwin, and contrary to the laws of said State, the good order, 
“ peate and dignity thereof.” 
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The second count in the indictment sets forth the libel in sub- 
stance. The collogium is the same as in the first count. 

Upon the trial, Charles Davis, a witness for the prosecution, 
was examined, and proved, that he was one of the editors of the 
“ Savannah Daily Republican,” that the defendant put the notice in 
the advertising box, told witness so himself after publication, and 
also told witness that the words “ three insertions” on the paper 
was in his (Taylor’s) hand writing, and paid witness for one in- 
sertion, and said it had had the effect intended, and that more in- 
sertions would be unnecessary. The State here offered the libel 
in evidence, to the admission of which, the defendant’s counsel 
objected, until the defence should be permitted to cross-examine 
the witness, as to the fact of publication, which the Court deci- 
ded could not be done, until the direct examination had closed.— 
The defendant then objected to the libel being read, on the ground 
of a variance between it and the description of it in the indict- 
ment, which objection was overruled and the libel read to jury. 
At the foot of the manuscript advertisement were the words, “ 3 in- 
sertions— Editors of Republican,” in defendant’s hand writing. The 
witness Davis further proved that the publication occurred in the 
city of Savannah, and that Charlotte Taylor was wife of defendant. 

Upon the cross examination the witness testified that defendant 
said the publication had had its effect, that there were certain pa- 
pers which would have to be brought into court, by which means 
they would come to light. Witness did not know, whether conversa- 
tion was after prosecution had been commenced. Witness had 
heard of the prosecution. 

The testimony on the part of the State having closed, the de- 
fendant’s counsel, by way of justification, and to prove the truth 
of the alleged libel, and to negative the charge of malice, and 
show that the publication was with a view to the defence of the 
legal rights of defendant’s wife, submitted the following proof: 

Joseph Scarborough testified that he was at Taylor’s house ; 
had conversation with Charlotte Taylor in presence of defen- 
dant; asked for furniture, which she refused. Witness said if 
furniture was not given, he, witness, and his mother, Mrs. Julia 
Scarborough, would sell one of the negroes. Did not know that 
Goodwin intended to sell; never heard him say so. Witness 
meant negro that Goodwin held in trust; he afterwards spoke 
with Goodwin about his conversation with Mrs. Taylor. ° 
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Robert M. Goodwin, the prosecutor, testified that a negro woman, 
Peggy, had been deeded to him in trust, and exhibited the deed of 
trust, which was read in evidence. This deed was from Mrs. 
Julia Scarborough, to Goodwin, and conveyed the negro Peggy, 
with divers others, to Goodwin, in trust, for the donor during her 
life, subject to her debts then owing, she to receive the income and 
profits arising from the labor of said slaves, and to control them, 
except so far as regards sale, devise, or disposition, repugnant to 
the provisions of the deed, and after her death, to be divided by 
sale or otherwise, into five equal parts, one portion or part to be 
delivered to the then living child or children of Charlotte Taylor, 
not to be subject to the control of Charlotte Taylor or her hus- 
band, the defendant, &c. The witness Goodwin further testified, 
that the negroes in the deed of trust mentioned, belonged to Mrs. 
Scarborough, as he understood. The deed was made at her re- 
quest. Witness was not present, when the deed was made.— 
Witness believed she had a right to convey, and whenever seen by 
witness, she was in condition to convey. He did not threaten to 
sell in 1846. 

Mrs. Julia Scarborough sworn, testified that the negroes named 
were her property, being descendants of a negro, given her when 
a few years old, on the occasion of her baptism; that she re- 
quested Goodwin to act; that she did not know the contents of 
the deed; that she thought it was a power of Attorney; and had 
confidence in Goodwin. 

She understood that Goodwin could not sell unless for her 
benefit. 

On the part of the State it was then proven that the deed of 
trust was read to Mrs. Scarborough. In the opinion of the wit- 
ness she was competent to convey. Her attention was directed 
to the trusts of the deed. 

The jury rendered a verdict of guilty. The Counsel for the 
defendant moved in arrest of the judgment, and also for a new 


trial. 


In arrest of Judgment :— 


1st. Because the alleged libel is not introduced or set forth in 
said indictment, with sufficient certainty, as a libel expressed, writs 
ten, printed or published, by the defendant. 
VOL. IV. 3 
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2d. Because, it is not in said indictment sufficiently or certainly 
alleged, that said alleged libel was expressed, written, printed, 
or published, of and concerning the prosecutor, Robert M. 
Goodwin. 

3d. Because said indictment is generally too informal, un- 
certain, and insufficient, for the purpose of a conviction, or a 
judgment upon such a conviction. 


And for a new Trial: 


1st. Because, after the evidence of Charles Davis, a witness 
for the prosecution, had closed, his Honor refused to permit the 
defendant to cross-examine said witness, to the fact of publication, 
or any other fact, until the alleged libel had been by the prose- 


cution, read to the Jury. 
2d. Because the verdict of the Jury is contrary to law and 


evidence. 
On which motions in arrest of judgment and for a new Trial, 
the presiding Judge in the Court below delivered the following 


opinion : 


v8. 
James TAyLor. Verdict, Guilty. 


Motion in arrest of judgment, and also for a new trial. 

The first ground of the above motion in arrest of judgment, is 
in the following words: “ Because, the indictment is fatally defec- 
“tive, and no legal judgment can be given on said conviction ; in 
“that the alleged libel in said indictment mentioned, is not in- 
“troduced or set forth in said indictment, with sufficient certainty, 
“as a libel expressed, written, printed and published by the de- 
“ fendant.” 

[1.] The indictment charges, that on a certain day, the defend- 
ant did wickedly and maliciously express, print and publish, and 
cause and procure to be expressed, printed, and published, a cer- 
tain libel which is set out in full, and which is an exact copy of the 
libel offered in evidence. This fact relieves the indictment from 
the case of Cartwright vs. Wright, (7 E.C.L.R. 210). In that 
case the libel offered in evidence, differed from the libel described 
in the declaration, and the variance was held to be fatal, because 
the meaning of the libel offered in evidence materially differed 


Tue STATE Indictment, Libel, 
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from that set out in the declaration. Such is not the fact here 
the libel offered in evidence is an exact copy of that set out in the 
indictment, and therefore cannot differ from it. The case of Bell 
vs. Byrne, I think may be disposed of in the same way, (13 East, 
554). The declaration in that case contained six counts: In the 
first four counts, the defendant was charged with having print- 
ed and published the libel on the plaintiff, “as and purporting to 
bein a letter written from A.to R. O’C.” Now what was the libel 
or publication offered in evidence to sustain these counts? When 
the objection was first made, that these four counts could not be 
supported, because they charged the publication of the libel- 
lous matter as purporting to be contained in a letter from A. to 
R. O’C.: Lord Ellenborough seems to have doubted, but we af- 
terward find him saying—“ I have now no difficulty in stating that 
upon an attentive review of the publication, the libellous matter is 
not stated as part ofthe letter of R. O’C.; but as part of the speech 
of the Irish attorney general incommenting upon it.” The man- 
ner, therefore, in which the libel is alleged in the first four counts, 
as part of the letter, 2s not a true description of it. The declaration 
in those four counts described the libel, as part of the letter from 
A.to R. O’C.—the libel offered in evidence was part of the speech 
of the Irish Attorney General. Thereclearly wasa misdescription 
of the libel. Nosuch misdescription exists in the case before me. 
The two last counts charged the defendant with having stated gen- 
erally, that the plaintiff had been for some time past confined in 
England, on a charge of high treason. The proof differed from 
this allegation in two respects: 1st. The proof was, not that the 
defendant had said so, but of an assertion by him, that the Attorney 
General of Ireland had said so. 2d. The libel described and set 
forth in the declaration was, that the plaintiff had been confined 
for high treason,some time immediately preceding the date of pub- 
lication, to wit: 15th May, 1810; the libel offered in evidence, 
was that the plaintiff had been confined for high treason some 
time previous to the speech of the attorney general, (viz.) previ- 
ous to the 19th of February, 1799. In reference, then, to these 
two last counts, the same difficulty existed—the libel described, 
was not the libel offered in evidence. Grose, J., says, the libellous 
matter charged, is referred in the publication to the speech of the 
Irish Attorney General, and therefore is not truly described in 
any of the counts of the declaration. But in the case before me, 
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the libel described, and the libel offered in evidence, are identical- 
ly the same ; it is truly described. Nor is there any want of cer- 
tainty, in charging the publication of it on the defendant. The 
indictment expressly charges, that the said James Taylor did wick- 
edly and maliciously express, print, and publish, and caused, and 
procured, &c. Does the fact that the libel is signed by Charlotte 
Taylor, at all conflict with the charge in the indictment, that the de- 
fendant expressed, printed and published it. It is not charged that 
he wrote or signed it, but that he expressed, printed and publish- 
edit. There is no uncertainty as to what is charged to have been 
published; noancertainty as to the person, who is charged with 
the publication. If there is sufficient certainty, as to the libel, and 
the libeller, there is, it seems to me, sufficient certainty upon which 
a legal judgment in the case may be rendered. 

[2.] The second ground is: Because it is not in said indictment 
sufficiently and certainly alleged that said alleged libel was ex- 
pressed, written, printed and published, “of and concerning” the 
prosecutor, R. M. Goodwin. The question which arises on this 
ground of the motion, is not that it should sufficiently appear on 
the face of the indictment, that the libe] was published of and con- 
cerning Robert M. Goodwin; but whether in point of fact it does 
appear. In order to this, it is conceded, that it should be averred 
that the libel was of and concerning him, or some words equivalent. 
Without this or some equivalent averment, there is nothing to 
which the inuendoes can be referred. The office of an inuendo 
is to explain something going before. The expression, (meaning 
the said Robert M. Goodwin,) will not supply the want of this in- 
troductory averment. Does this indictment contain the necessa- 
ry averment, to which the inuendo, “ meaning the said Robert M. 
Goodwin,” can be referred in explanation? On looking to the in- 
dictment, we find the averment, that the defendant published a libel 
tending to blacken the honesty, virtue, integrity, and reputation 
of the said Robert M. Goodwin, in which said libel, there were 
and are certain false, scandalous, malicious, defamatory, and libel- 
lous matters, “of and concerning” the character, honesty, virtue, 
integrity, and reputation of the said Robert M. Goodwin. May 
not the inuendo, “meaning the said Robert M. Goodwin,” be re- 
ferred to this introductory averment, that the libel contained mat- 
ters of and concerning the character of the said Robert M. Good- 
win? Ifthe averment had been of and concerning the said Rob- 





SAVANNAH, JANUARY TERM, 1848. 21 


Taylor vs. The State of Georgia. 














ert M. Goodwin, the argument would not have been had. Is not 
the expression used, of equivalent import? Can you libel a 
man’s character without libelling the man himself? Can you speak 
of and concerning a man’s character, and yet say nothing of and 
concerning the man himself? The distinction attempted in the 
argument, I confess, is too subtle for my comprehension. A man’s 
character, it seems to me, is the best part of him, and when you 
speak of his character you necessarily speak of him. What would 
you think ofa defendant, who would put his defence upon the 
ground, that he had libelled the prosecutor’s character, but not 
the prosecutor himself. And yet this defence might well be, ifthe 
distinction now contended for is just. It isthen my opinion that 
the introductory averment in this indictment, that the libel con- 
tains libellous matter of and concerning the character, &c., of Rob- 
ert M. Goodwin, is an averment to which the inuendoes may be 
referred. These inuendoes, therefore, do not add new matter, 
but properly discharge the office of the inuendo, in explaining 
something that has gone before. I have not particularly criticised 
the authorities to which Ihave been referred, although I have 
read them carefully, because the legal proposition of the defend- 
ant’s counsel is admitted to be law, and in all the cases in which the 
indictment was adjudged to be insufficient, the indictment had 
neither the words “ of and concerning,” nor any words of like im- 
port. Such is not the fact in the indictment before me. The mo- 
tion in arrest of judgment is therefore refused. 

The first ground of the motion for a new trial is in these 
words: “ Because after the evidence of Charles Davis, a witness 
for the prosecution, had closed, his honor refused to permit the 
defendant to cross-examine the said witness, as to the fact of pub- 
lication, or any other fact.” The fact as it occurred, is not cor- 
rectly set forth, in this ground of the motion. The direct exam- 
ination of Charles Davis had not closed, when counsel insisted 
upon his right of cross-examination, and my decision was, that 
the cross-examination could not commence, unti] the direct ex- 
amination had closed. The libel, on being shown to the witness, 
was identified by-him, as the libel which the defendant had put 
into the advertising-box, and on which the defendant had written 
“3 insertions,” “ Editors of Republican.” The witness received 
the information from Taylor himself, after the publication in the 
paper. He also testified that Taylor, the defendant, paid for one 
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insertion, and said that the publication had had the effect intended, 
and that more insertions were unnecessary. The paper was then 
offered in evidence, and objected to, on account of discrepancy : 
the objection was overruled and the paper read to the jury. I 
am unable to see any thing in the above facts which entitles the 
defendant to a new trial; nor am I able to see anything as stated 
in the grounds of the motion, which entitles the defendant to a new 
trial. For according to my view, after the libel had been identi- 
fied, and the defendant connected with it, by proof that he had put 
it in the advertising-box, and had written the direction to the 
Editors to insert it three times, and had after the publication, sta- 
ted farther that one insertion having had the effect intended, more 
insertions were unnecessary, and actually paid for the one inser- 
tion, that the prosecution had a right to have the libel read to the 
jury. No cross-examination, as to the fact of publication, or any 
other fact, could make it proper to withhold the libel from the 
jury. The fact of publication is a matter for the determination 
of the jury, and any circumstances, which might explain the de- 
fendant’s connection with the libel, so as to release him from guilt, 
were circumstances of which the jury should judge, and could 
not furnish any legal ground of withholding the libel from the 
jury. For the purposes of the defence, the cross-examination as 
to the fact of publication and as to other facts, is as good after the 
libel has been read to the jury, as it could be before it is thus 
read, unless indeed it be the idea of counsel, and such from his 
argument I presume is his idea—that it is the duty of the judge, 
when the libel is offered in evidence, to determine first, if the de- 
fendant has published the libel; and second, if he has published it, 
whether he published it under circumstances which relieve him 
from guilt. In other words, on the trial of an indictment for libel, 
whenever the libel is offered in evidence, it is the duty of the judge 
to declare his opinion of the guilt or innocence of the defendant, 
by the admission or rejection of the testimony. As judge I have 
not so understood my duty. The second ground of the motion 
for a new trial is, “ because the verdict of the jury is contrary to 
law and evidence.” From the argument of counsel I learn that 
the verdict is contrary to law, because the court admitted illegal 
testimony, and I further learn, that the illegal testimony referred 
to, is the admission of the libel. It is argued that the libel ought 
not to have been admitted, because it is not set forth in the indict- 
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ment. This is precisely the question, I have already determined, 
while considering the motion in arrest of judgment. The doc- 
trine in the case of Bell vs. Byrne, and other cases to which I have 
been referred, is not disputed, viz: that the libel offered in evi- 
dence, must correspond with the libel set out in the declaration 
or indictment. And the only question is, whether the libel now 
offered in evidence, corresponds with the libel set out in the indict- 
ment. The argument of counsel is that it does not, because the 
libel offered in evidence, being signed by Charlotte Taylor, is proof 
of an assertion or publication by the defendant, that Charlotte 
Taylor had said these things of the prosecutor, whereas the in- 
dictment charges the defendant, with saying or publishing these 
things himself. I think that I have stated the argument in its full 
force, and I will assume the argument to be true, that the signa- 
ture of Charlotte Taylor to the libel offered in evidence, is proof 
that the publication of James Taylor is, that Charlotte Taylor 
had said so. Now apply the same reasoning to the indictment. 
If the signature of Charlotte Taylor to the libel, is proof that the 
libel of James Taylor is, that Charlotte Taylor had said so, then 
the signature of Charlotte Taylor set out in the indictment, is an 
averment, that the libel of James Taylor is that Charlotte Taylor 
said so. Whatever effect the signature of Charlotte Taylor has 
out of the indictment, it must have the same effect in the indict- 
ment. The English language cannot express more emphatically, 
that this libel purported to be signed by Charlotte Taylor, than is 
in the fac simile of the libel with Charlotte Taylor’s signature — 
If the signature of Charlotte Taylor to the libel proves what 
counsel says it does prove, then the signature of Charlotte Taylor 
to the libel set out in the indictment, proves the averment, or rather 
is itself an averment, in the indictment, such as counsel says is 
necessary. But all this argument is unnecessary. The question 
is whether the libel offered in evidence corresponds with the libel 
set out in the indictment. We lay the one by the other, and com- 
pare them, and we find that each is a fac simile of the other.— 
Do they not correspond? Let common sense answer. Upon 
what principle could I rule out this testimony? The argument 
at the trial, and on this motion is, rule it out on the ground of dis- 
crepancy. I can only say, if there is any discrepancy I have been, 
and am now too stupid to see it. 

{3.] The latter branch of this ground of the motion is that the 
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verdict is contrary to evidence, and the argument is that it is con- 
trary to evidence, because no malice was proven at the trial; and 
that no malice was proven, because the advertisement was for 
protecting the legal rights of defendant’s wife, a matter in which 
he was interested. I have been referred to Delany vs. Jones, (4 
Esp.191,) and Hargrove vs. Le Breton, (4 Burr. 2422.) Author- 
ity on this subject is unnecessary. But the question here is, if the 
advertisement did not unnecessarily reflect upon the character of 
the prosecutor? You may advertise, and the advertisement may 
convey an imputation, injurious to another’s character, and yet you 
may be innocent of the crime of libel, but that imputation must 
be necessary to effect the ona fide purpose of the publication, 
The moment you transgress the limits, necessary for effecting the 
legal and bona fide object of your advertisement, you are guilty, 
unless you can prove the truth of your publication. Now was it 
necessary, in order to protect the legal rights of Mrs. Taylor, that 
the advertisement should charge upon the prosecutor, that “he 
had obtained from Mrs. Scarborough a deed, which he knew to be 
illegal, and under colour of which he was about to sell certain 
property?” From the testimony of Mr. Davis, it would seem, that 
the very object of the publication was, to provoke a prosecution, 
for the purpose of bringing to light certain papers. Was this 
necessary for the protection of any legal rights. If not, was there 
any testimony to prove that the prosecutor obtained from Mrs, 
Scarborough, a deed, which he knew to be illegal? The true an- 
swer to this ground of the motion, however, is this, that it has 
reference to questions belonging exclusively to the jury. I did 
not decide them at the trial, nor am I disposed to decide them 
now. I charged the jury, at the trial, that malice was essential— 
that malice consisted in the intention of the party to do the 
particular mischief, that the legal presumption was, that the 
party intended that which he did do; but that. explanatory 
circumstances might rebut the presumption; that it would be 
a good defence, for example, to show that the libel was pub- 
lished bona fide, with the view of protecting the legal rights 
of Mrs. Taylor, provided the limits necessary for protecting those 
rights, had not been exceeded; that a lawful occasion could not be 
used by any one, for the purpose of venting his malice ; that if he 
did, he was bound to prove that his assertions were true. Upon 
these points the jury have passed, and they have found against the 
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defendant. With that finding I cannot interfere. The motion for 
a new trial is refused. W. B. Friemine, J. E. D. Ga. 


To which decision the Defendant excepted, and has assigned the 
same as error. 


E. J. Harpen—for Plaintiff in error. 


Sol. Gen’] Gau_pen and M. H. McAuutsrer, for Defendant 


in Error. 


By the Court—Warner, J. delivering the opinion. 


This case comes before us on a bill of exceptions to the decision 
of the court below, refusing to sustain the defendant’s motion in 
arrest of judgment, and to grant him anewtrial. We have care- 
fully examined the written opinion of the presiding Judge in the 
Circuit Court, contained in the record, overruling the defendant’s 
motion on both the grounds taken. 

[4.] While we are of the opinion it would have been more reg- 
ular, as a matter of practice, to have permitted the defendant’s 
counsel to have cross-examined the witness introduced to prove 
the publication of the libel, before giving in evidence the libel to 
the jury; yet we do not think the defendant was deprived of any 
legal right, because the Court permitted the paper to be ‘read to 
the jury, before the defendant’s counsel had cross-examined the 
witness. The fact of publication, was a question for the jury to 
decide, and the defendant was not prevented by the Court from. 
fully cross-examining the witness concerning that fact. 

The motion for a new trial, and in arrest of judgment, was in 
our opinion properly overruled by the Court below, for the very 
satisfactory reasons contained in the written decision of the pre- 
siding Judge, transmitted with the record before us. Let the 
judgment of the Court below be affirmed. 
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No. 3.—The Mayor ano ALDERMEN of the City of Savannah, &e. 
and the Commissioners or Pitorace for the bar of Tybee and 
the River Savannah, plaintiffs in error, vs. The Stare, ex rela- 
tione Tuomas Green et al. Defendants. 


[1.] The Constitution of Georgia, 1st Art. and 17th Sec., declares, that no Bill 
or Ordinance shall pass, coutaining any matter, different from what is expressed 
in the title thereof. Held, that under this clause, so much of the Statute only, 
as contains matter different from what is expressed in the title thereof, will 
be void. 

[2.] It is competent for a State Government, to authorize the construction of 
wharveson navigable streams, within its Territorial limits, even below low water 
mark ; and the exercise of this power will not be deemed unconstitutional, 
because of its repugnancy to the power of Congress to regulate commerce— 
such power not having been exercised, so as to affect the question before the 
Court. 

(3.] To justify the Court in refusing the writ of Mandamus, on the ground that 
the party applying had slept on his rights—the laches must be gross—the delay 
unreasonable. 

[4.] At common law, the writ of Maxdamus is not a writ of Right, but is 
within the discretion of the Court. Whether it beso in this State, Quere? It 
will never, however, be refused, when the right is indisputable and especially 
statutory, and there is no other remedy to enforce it. 

[5.] The Act of the Legislature of 1341, requiring the Mayor and Aldermen of 
the City of Savannah, the Commissioners of Pilotage for the bar of Tybee and 
River Savannah, and the proprietors and owners of wharves and lands on the 
shore of Hutchinson’s Island, to appoint Commissioners to determine the proper 
line of wharf-heads along the shore of said Island, is mandatory in its lan- 
guage, and not permissive merely ; and the service therein enjoined, not being 
foreign to the official duties of the appointees, its performance is obligatory on 
them ; and it is no sufficient excuse for their refusal, that in their own opinion 
or that of others, it will injure the navigation of the River Savannah, the com- 
merce of the City and the public generally. 


Application for a Mandamus before Judge Fleming, in Chat- 
ham county, July, 1847. 


By an Act of the Legislature of Georgia in 1841,—“to make 
permanent the water-line, for certain wharves, on the shore of Hutch- 
inson’s Island in the Savannah River, opposite the City of Savan- 
nah; and for appointing Commissioners to carry the same into 
effect,” a commission was established, “to consist of four persons 
to be chosen and appointed by the Mayor and Aldermen of the 
City of Savannah; ¢Ayce to be selected by the Commissioners of 
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Pilotage, for the bar of Tybee and River Savannah; and six by 
the proprietors and owners of wharves and lands on the shore of 
Hutchinson’s Island.” The parties authorized to select commis- 
sioners, were “required forthwith to perform said duty ;” and the 
Commissioners, so appointed, after giving notice, “shall on the 
day so assigned and fixed, proceed to perform the duties and office 
herein required by this Act.” And by a subsequent section, the 
commissioners were required to lay off said line, according to a 
line designated on a map, referred to by the Act. (The provi- 
sions of this Act are minutely set out in the opinion of the 
Court.) 

On the first day of July 1845, an information, the State ex re- 
latione Thomas Green and others, proprietors and owners of 
lands, &c., on Hutchinson’s Island, was filed, praying of the 
Judge of the Superior Court of Chatham county, a Mandamus, 
to compel the Mayor and Aldermen of the City of Savannah, and 
the Commissioners of Pilotage, &c., to execute the trust conferred 
by said Act, by appointing Commissioners. An order was grant- 
ed, requiring them to shew cause on the ninth day of July 1845, 
why the Mandamus should not be granted; on which day, after 
hearing their return, and argument, Hon. C.S. Henry, then presi- 
ding, granted an alternative Mandamus, returnable to the January 
Term of the Superior Court of said county, 1846. 

At the January Term, 1846, the defendants (plaintiffs in error) 
filed their return tothe alternative Mandamus, under oath, and 
for cause why the same should not be made absolute, showed : 

1st. Thatthey have not in any manner accepted the power, agen- 
cy or trust, which is conferred upon them, or attempted to be con- 
ferred upon them, by the Act of the Legislature, passed 10th Dec. 
1841, and cannot, as they are advised, legally be compelled to ac- 
cept the same. 

2d. That the said Act is merely permissive, and not compulsory ; 
that there is nothing in the language, or terms of said Act, which 
is mandatory, or which requires them to accept or perform the 
duty therein required, contrary to their will and consent. 

3d. That the duty required of them, to be performed, doth not 
legally appertain to their office or duty, as the Mayor and Alder- 
men of the City of Savannah and the Hamlets thereof, and if 
discharged, it would, as they are advised and believe, be of irre- 
parable mischief and injury, to the navigation of thé River Sa- 





28 SUPREME COURT OF GEORGIA. 
Mayor and Aldermen of Savannah, &c. os. The State of Georgia, &c. 








vannah, and commerce thereof, and the public generally, who are 
interested therein. 

4th. That the said writ ought not to be made absolute against 
them, because the said relators have been guilty of gross laches, 
in sleeping upon their rights, if ever any they had, since the pass- 
ing of said Act, and up to the issuing of said writ, and are there- 
fore not entitled to any aid from this Court, in enforcing their 
rights, if any they have. 

5th. Because in a doubtful case of right, as they are advised, 
Court of Law will never interfere by its writ of Mandamus. 

An issue of fact was formed, upon that portion of the 3d 
ground, relative to the injury that would accrue to the navigation 
of Savannah River, and the commerce thereof, and the public 
generally; and at the January Term 1847,a verdict was rendered 
by a special jury, in favor of the Respondents. 

There was evidence in the Bill of Exceptions to show, that the 
reason of the delay on the part of the Relators, was the loss of the 
map referred to in the Act. Afterwards, on the 20th July, 1847, 
His Honor, Judge Fleming, after hearing argument on the ques- 
tions of law, made by the return of the Respondents, delivered a 


written opinion, by which, after carefully examining the points 
urged by the Respondents, he ordered the Mandamus to be made 
Absolute. 

To which decision, exceptions were filed by the plaintiffs in 
error, and upon those exceptions, error has been here assigned. 


Wm. & Wo. F. Law and Joun E. Warp, for plaintiffs in er- 
ror, submitted the following points and authorities: 


The Plaintiffs in Error will respectfully contend that the Writ 
of Mandamus, which has been ordered by his Honor Judge Flem- 
ing to be issued against them, ought not to be issued. 

Ist. Because the Writ of Mandamus, being a high prerogative 
Writ, will only be issued to an Inferior Court of Judicature, or 
to a Corporation, requiring them to do some particular act or 
thing therein specified, which legally appe:tains to their duty and 
office to perform. 3 Blackstone, 110, (85.) 2 Selwyn’s Nist 
Prius, 1093, Angel §& Ames on Corporations, 556, 557, 574, 571, 
572, 584. 5 Peters, 192. 1 Chitty’s Practice, 990, 791, 796. 
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And we respectfully contend, that the duty we are called upon 
to perform, is not the legal duty of the Plaintiffsin Error. Clay- 
ton’s Digest, 32, 33, 88, 140, 141, 532, 533, 425, 453. Dawson's 
Digest, 479, 480. 

The Act of 1841, by its terms, gives to the Plaintiffs in Error 
a right. It confers an authority, but imposes no obligation, and 
is a mere trust, which the Plaintiffs in Error may or may not ac- 
cept. Pamphlet Laws of 1841, p.47. 2 Story’s Equity, 427. 

2d. Because the Writ of Mandamus is not a Writ of Right, 
but is discretionary with the Court, which discretion ought to be 
governed by the facts in each particular case, and in this case 
ought to have been controlled by the ascertained and acknowl- 
edged fact that the navigation of the River Savannah, the com- 
merce thereof, and the public generally, if the line should be run 
according to the provisions of the Act of December 10, 1841, 
would be injured. 4 Bac. Ab., 515. 1 Cowen, 522. 8 Peters, 
291, 302. 3 Kent, 432, (note a.) 1 Chitty’s Practice, 791. 

3d. Because the rights of the Defendants in Error, if any they 
ever had under the Act of December 10th, 1841, have been lost 
by their laches and neglect. 1 Chitty’s Practice, 791. 1 Maule 
§ Selwyn, 32. 2 Wendell, 269. 

4th. Because the Act of the Legislature, assented to on the tenth 
day of December, 1841, contains matter different from what is 
expressed in the title thereof, and is therefore unconstitutional and 
void. Pam. Laws of 1841, pp. 47, 50. Hotchkiss’ Digest, 59. 

5th. Because, by the line designated to be run in the said Act, 
a part of a navigable stream is granted to private individuals, and 
the Act is therefore unconstitutional and void. Hotchkiss’ Digest, 
47. 9 Wheaton, 197, 208, 209. 


Rosert M. Cuar.ton, for Defendants in Error. 


1. The first exception of the Plaintiffs in Error refers to that 
part of the decision of the Court below, which holds that the 
language of the act of 1841 is compulsory upon, and not per- 
missive to the plaintiffs in error. The plain language of the act 
ought to settle this question—the plaintiffs in error are “required 
forthwith” to appoint the Commissioners on their part. Unless 
the meaning of words is to be changed to suit the purposes of 
the plaintiffs in error, this is rather too compulsory a permission to 
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shelter the plaintiffs in error from a compliance with the orders 
of the superior authority of the Legislature. The King vs. The 
Bristol Dock Company, 13 Eng. Com. Law Rep. 139. Angel 
and Ames on Corporations, p. 574. 

2. Thesecond exception refers tothat part of the decision, which 
declares that it was not necessary for the plaintiffs in error to ac- 
cept this trust, as it is called, for that it appertained to their official 
duty to perform it. 

I might answer this objection, so far as the Commissioners of 
Pilotage are concerned, by saying, that if an acceptance was nec- 
essary, they did accept the “trust’—it was at their request 
that this act was passed. What higher evidence of their assent 
to its obligations could be given? But I choose to take other 
grounds. I say, then, that if a person assumes an office of a pub- 
lic character, he is bound to perform all the duties which the 
proper authority may impose upon him, as well those duties 
which have been already prescribed, as those that may subse- 
quently be attached—even in the case of a ministerial office, which 
involves in it some idea of a contract, this is true. The State 
vs. Dews, R. M. Charlton’s Rep. 397. See particularly p. 404, 
405, 408. Andrews vs. U. States, 2 Story’s Rep. 202. How 
much more in the case of an office like that of the plaintiffs in 
error, which is or ought to be undertaken for the public good, 
as it may be ascertained by the proper authority. Shall no duty 
be required of them, if it was not required of them, when they 
assumed the office? It was not necessary, therefore, that they 
should signify their acceptance of this particular duty. By ac- 
cepting the offices of Alderman and Commissioner of Pilotage, 
they bound themselves to perform this and any other appropriate 
duties that might be required of them by the Legislature. 

The only question is, can this be considered a part of the official 
duty of the plaintiffs in error; for I admit, that even the Legisla- 
ture could not compe! them to do any thing which was not within 
the line of their duty? But I apprehend that the Legislature 
have made no such unjust requisition here. 

First, as to the Mayor and Aldermen. I refer to the following 
statutes to shew that this duty was appropriate to them. Act of 
1825, ( Dawson’s Compilation, p. 464, sec.5,) which authorises them 
to elect Harbor-Master, Commissioners of Pilotage, and all other 
officers that may be necessary for the police or good government 
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of the Harbor and River Savannah—sec. 6, to enforce all quar- 
antine laws, and to abate all nuisances within the limits of the 
corporation—sec, 9, to remove all encroachments by wharves on 
the River Savannah—Act of 1838, pamp. p. 63, sec. 2, extending 
the corporate limits and authority over the waters of Savannah 
River, and the land covered by said waters which lie south of 
Hutchinson’s Island. A number of other acts might be adduced 
to shew that to the Mayor and Aldermen of the City of Savan- 
nah are entrusted the care of the city and the river, and of choos- 
ing officers to superintend and protect the interests of the citizens 
in this regard; and, as his Honor properly remarks, the objects 
of this law were of deep interest to the citizens, and the welfare 
ofthe city. The act, therefore, only required of them to perform 
a duty, which, by the acceptance of the oflice itself, they had bound 
themselves to perform. 

And the same remark applies to the Commissioners of Pilot- 
age. The act of 1815, (Lamar’s Dig. p. 678,) invests the Com- 
missioners with full power to regulate the Bar and River Savan- 
nah. By the act of 1807, ( Clayton’s Dig., p. 425,) they are also 
appointed the Guardians of the River; and this is confirmed by 
the act of 1828, (Dawson’s Comp. 479,) and many other acts 
might be referred to, to show that the acts, enjoined and required 
by the Statute of 1841 of the Commissioners of Pilotage, were 
strictly within the line of their official duty. 

3. The third exception refers to the opinion of the Court, which 
declares that the act should be enforced, despite of the verdict of 
the Jury, declaring that its observance would be of injury to the 
navigation of the River. The Court was correct in disregarding 
the verdict, because it was an issue that ought never to have been 
submitted. The act had declared that this line should be run for 
the purpose of improving the commerce and navigation of the 
River Savannah. It had been passed at the instance of the Guar- 
dians of the River, but when they had obtained its passage, they 
refused to obey it, upon the ground that it would injure the River. 
But were they not bound to obey it? Are not the will and authority 
of the Legislature supreme within the constitutional limits? Can an 
individual, or inferior corporation, arrest the operation of a law, 
whenever by his or its judgment or opinion it ought not to be enfor- — 
ced? Shall a Court submit to a jury whether a statute of the State 
shall be enforced orset aside? These inferior corporations would 
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not allow their own ordinances and rules to be thus disposed of, 
and shall they dare to treat the orders and laws of their superior 
with such disrespect? What has the Court to do with the wisdom 
or folly of alaw? Italex scripta est must be its rule and its argument. 

4. The fourth exception refers to the imputed laches of defen- 
dants in error in carrying the law into effect. The evidence 
shows, that the map which formed a part of the act, and without 
which nothing could be done, was lost shortly after the passage 
of the act, without any fault imputable to our clients. As soon 
as it was found, they sought to enforce it. Unless we are made 
to suffer for the wrong of another, this argument cannot avail our 
opponents. 

The authorities say, that the application for mandamus must 
be made within a reasonable time after the grievance has been 
committed. And the cases cited shew a very great laches. The 
King vs. Stainforth Canal Co. 1 Maule §& Selwyn, p. 32. The 
King vs. the Cockermouth Co. 20 Eng. Com. Law Reports, (1 
Barn. & Adol. 378,) 403. There was no grievance, in this sense, 
committed against us until after the map was found; before that, 
it was impossible to proceed; and as soon as it was found, and 


the plaintiffs in error refused to appoint their Commissioners, this 


proceeding was commenced. 

5. The fifth exception complains that the right of our clients 
was a private and doubtful right, and one that a mandamus should 
not issue to enforce, and yet that the Court has enforced it. To 
this, we have several answers. 1. That the object of establishing 
this line is to reconcile conflicting interests, and thus preventing 
litigation, and also to improve the commerce and navigation of 
the River Savannah. These surely are public purposes. 2. The 
persons who refuse to carry out the law are public officers; and 
for private rights, withheld by public officers, the writ may well 
be issued. 1 Chitty’s Gen. Prac. 790. 1 Term Rep. 146. Idem, 
374. Strange, 512. Forsyth vs. The Justices, ic. Dudley's Rep. 
37. 3. It issubstantially a remedy for the subject, and the King’s 
name is only nominally used. 3 Stephen’s Nis. Pri. 2291. 4. 
That mandamus lies in all cases where the party hath a right to 
have any thing done, and hath no other specific means of compel- 
ling its performance. 3 Black. Com.110. 5. That whenever a 
statute directs something to be done, the Court will compel its per- 
ormance: 3 Stephens’ Nis. Prius, 2292, 2294. Ex parte Lynch, 
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2 Hill’s N. Y. Rep.46. Marbury vs. Madison, 1 Cranch, 168, 
173. Hull vs. Supervisors of Oneida, 19 John. Rep. 262. 

If these authorities are correct, we are entitled to the manda- 
mus, for the duty was that of a public officer, and the right not a 
doubtful one, but one enforced by a public statute, and as well for 
beneficial public purposes as for a private right withheld. 

All that it was necessary for us to show, was that we had a le- 
gal right, and no specific legal remedy. The statute gives us a 
legal right—it establishes our line, and gives us up to that line to 
prevent conflicting claims. (In section 2d, it calls the line, “the 
legal line, of the wharf heads.”) Have we nota right to have the 
line ascertained and defined, especially as we may be punished 
for going beyond it? It declares that for these encroachments, 
the wharf up to the line may be sold as our property. The Legis- 
lature have certainly the power to grant this line to us, even if it 
should cover a public stream, and they have so granted to us, and 
we have no other remedy to enforce our rights. — 

It may be true, that since Magna Charta, the King cannot ex- 
tinguish the jus publicum in a navigable river; although even this 
may be doubted. See Thompson J. dissenting opinion, 16 Pe- 
ters’ S. C. Rep. 425, and see C. J. Taney, 410. 

Butthe right of Parliament has never been disputed: Rervs. Mon- 
tague,4 Barn. § Cress.598. Angel on Tide Waters, (2d edit.) p.85. 

And the States of this Union certainly have the power within 
proper limits: Angel on Tide Waters, p. 87,88, 106-7, 123, note ; 
131, 307. Commonwealth vs. Charlestown, 1 Pick. 180. Charles- 
town vs. County Commissioners, 3 Metcalf, 202. Commonwealth vs. 
Breed, 4 Pick. 460. 

And this power may be delegated to persons or corporations: 
Angel on Tide Waters, 91,92. 7 Pick. 207. 

But this question does not properly arise in this case, as no such 
exception was taken to the decision of the Court. 

If any statute, passed by the last Legislature, affecting this case, 
should be referred to, we affirm that this Court can take no cog- 
nizance of it. It cannot reverse the decision of the Judge below 
for error, because of a subsequent statute ; it is limited to the ex- 
ceptions taken at the time of decision; and, indeed, any statute 
which would seek to divest our vested rights in reference to this 
line would be void: (1 Kelly’s Rep.608,’9) “ Vested rights are 
held by jurists every where to be irrevocable, and with which 
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neither the Judiciary nor the Legislature can interfere: 2 Kelly 
232. 1 Kent’s Commentaries, (3d edition,) 455, and cases cited in 
note (d.) 


By the Court—Lumpkin, J., delivering the opinion. 


In 1841, the Legislature of Georgia passed an act “ to make per- 
manent the water line for certain wharves on the shore of Hutch- 
inson’s Island in the Savannah River, opposite the city of Savan- 
nah ; and for appointing commissioners to carry the same into ef- 
fect.”—Pam. Acts of 1841, p. 47. 

Sec. 1st Declares, “ that for the purpose of adjusting the various 
conflicting interests of the owners of land along the shores of 
Hutchinson’s Island, and for the improvement of the navigation of 
the River Savannah, that a line of wharf heads should be perma- 
nently established on the shores of said Island.” 

Sec. 2d Provides, that the line of wharf heads should commence 
“at a point opposite the mouth of the Ogechee Canal, and end 
nearly opposite the eastern extremity of the city, which would 
embrace the interest ofall concerned.” Itestablished a commis- 
sion to carry out this object, “to consist of four persons, to be cho- 
sen and appointed by the Mayor and Aldermen of the city of Sa- 
vannah ; three to be selected by the Commissioners of Pilotage 
for the bar of Tybee and River Savannah ; and six by the propri- 
etors and owners of wharves and lands on the shore of Hutchinson’s 
Island ;” a majority of the whole number of thirteen were to es- 
tablish the line of wharf-heads and water-lots, authorized by the 
act; and said line when run, was declared to be the true and legal 
line of wharf-heads of the water-lots on the shore aforesaid, be- 
yond which there should be no encroachment under a penalty of 
one thousand dollars for every foot ofencroachment beyond it, to 
be recovered at the instance of the Commissioners of Pilotage for 
the bar of Tybee and River Savannah; and further, they were 
required and empowered to cause such encroachments to be re- 
moved at the cost and expense of the owner of the wharf-lot, from 
which it was made; and the same might be recovered by distress 
and sale of such wharf-lot and improvements, or of any other prop- 
erty belonging to the owner thereof. 

Sec. 3d Enacts, “that the parties therein authorized to choose 
and.appoint Commissioners for the purposes designated, are requir- 
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ed forthwith to perform said duty; and either party may, after giv- 
ing the other parties interested notice of such appointment having 
been made, assign and fix a day, not exceeding twenty days after 
the date of said notice, when they shall proceed to execute the 
trust conferred upon them by the act; shall on the day so assigned 
and fixed, proceed to perform the duties and office herein required 
by this act.” 

Sec. 4th Provides, “no rafts of timber, lumber, wood, staves, 
shingles, reeds, or any other material, shall be permitted to re- 
main moored in the river beyond the said water-line more than 
three days at any one time, under a penalty of five hundred dol- 
lars, to be recovered at the instance of the Commissioners of Pi- 
lotage aforesaid, who are hereby authorized to detain said raft un- 
til good security be given for the payment of the eventual con- 
demnation penalty.” This restriction was not to be so construed 
as to prevent vessels from mooring lumber along-side for the pur- 
pose of loading. 

Sec. 5th Makes it “the duty of the Commissioners to cause to 
be erected and fixed at the points of commencement and termina- 
tion of said line, a post or pillar of some durable and imperishable 
material;” and it has further prescribed “that they cause to be as- 
certained by accurate measurement the distance between said 
pillars, and also the respective bearings and distances of said posts 
or pillars from some natural object in the vicinity, so as accurate- 
ly to designate the spots on which such posts or pillars should be 
in case of loss or removal.”” They were to cause to be made al- 
so, a map or plat of said line, showing the points of commence- 
ment and termination of said line, the bearings and course of said 
line, the distance between said posts or pillars, and also the re- 
spective bearings and distances of said posts or pillars from such 
natural objects in their vicinity; and they were to have the same 
accurately copied and recorded in the Mayor’s Office in the City 
of Savannah, and in the Office of the Secretary of State. 

Sec. 6th Provides, “that the expenses of said survey and of said 
Commissioners, shall be paid, one half by the Commissioners of Pi- 
lotage, and one half by the owners of the water-lots along said 
line, on the deposite of one certified copy in the Mayor’s Office 
in the city of Savannah, and one certified copy in the Office of 
the Secretary of State.” 

Sec. 7th Declares, “that the Commissioners created by the act, 
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in additivn to their other duties, should determine the proper line 
of wharf-heads along the southern shore of the river Savannah, 
between certain points therein specified, and define the same un- 
der like powers as are thereby directed for the determination of the 
line of wharves along the shore of Hutchinson’s Island;” and it 
says that “the provisions of said act shall apply and be in force 
as to the regulation of said new wharves, as well as to those es- 
tablished on the shores of Hutchinson’s Island.” 

Sec. 8th Declares, “That said Commissioners be, and they were 
thereby required to lay off said water-lots according to a line on a 
map, marked 1. 2. 3. 4. 5. 6. 7. 9. 12. 14. 16. 16. 16. 16. 15. 
18. 14., certified to the Legislature by the Commissioners of Pi- 
lotage of the city of Savannah, which said map, the Secretary of 
the Senate was required to transmit upon the passage of the said 
act to said Commissioners, for their information and direction.” 

Sec. 9th Repeals all laws and parts of laws militating against 
the act. 

I have intentionally incorporated in this opinion, more of the 
statute, than would seem to be strictly necessary for the adjudica- 
tion of the questions, made by the Bill of Exceptions. My reason 
for doing so was this: It was strongly insinuated, indeed, I may 
say, directly charged in the argument, that the passage of this act 
was procured by fraud, and misrepresentation. 

We are not permitted to travel out of the record, in order to 
ascertain at whose instance this act was passed. It is proper, 
however, to observe, that it is not usual for the Legislature to en- 
act a law operating so vitally on local interests, except upon the 
solicitation and advocacy of those members, whose constituents 
are to be more immediately affected by it. We cannot know, 
and therefore cannot say, that such was the fact in the present 
case. We think it may be pretty fairly inferred, from the face of 
the act itself, which is evidently drawn with great care and cir- 
cumspection. One thing is very manifest, namely, that every pre- 
caution is taken to protect the navigation of the river from all ob- 
structions that would impede or impair its commerce. And the 
severe penalties enacted against encroachments by lot owners on 
the Island, can hardly be supposed to have been self-inflicted by 
the proprietors themselves, or at their instigation. 

Besides, we find attached to the map, sent up to the Legislature 
by the Commissioners of Pilotage, designating the line which was 
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adopted by the statute, a statement by that body, that the same 
ought to be the true boundary of the water lots to be laid out to 
the owners of land on the southern shore of said Island, and 
“that it would conduce to the prosperity and welfare of the City of 
Savannah, and the inhabitants thereof, that the lots as therein de- 
scribed should be laid out.” 

Of course they are estopped by their deed. They are rolun- 
tary parties to this grant. They have accepted in advance, the 
trust which it devolves upon them. 

But to resume the statement: the Mayor and Aldermen of the 
City of Savannah, and the Commissioners of Pilotage, refused to 
appoint Commissioners under the act as required, and an appli- 
cation was made by the owners of land on the Island, to compel 
them by Mandamus to perform this duty. An alternative Man- 
damus was granted, commanding the defendants to choose Com- 
missioners as required by the statute, or show some sufficient ex- 
cuse for their refusal. They still objected, and showed for cause— 

1st. That they never accepted the trust conferred, or which 
was attempted to be conferred, by the act, and that they were not, 
as they were legally advised, obliged to do so. 

2d. That the act was permissive, and not compulsory ; and that 
there is nothing in its terms or language which is mandatory, or 
which compels them to accept or perform the duty therein re- 
quired, contrary to their will or consent. 

3d. That the duty required of them, does not legally appertain 
to their office; and if discharged, it would, as they are advised 
and believe, be of irreparable injury and mischief, to the naviga- 
tion of the River Savannah, and the commerce thereof, and to 
the public generally, who are interested in the River. 

4th. That said writ ought not to be made absolute against them, 
because the said relators have been guilty of gross laches, in 
sleeping upon their rights, if they have any, since the passage of 
said act, add up to the issuing of said writ, and are therefore not 
entitled to any aid from this court, in enforcing their rights, if any 
they have. 

5th. Because, in a doubtful case of right, a Court of law will 
never, as they are advised, interfere by its writ of Mandamus. 

The judgment of the Court below, being against the defen- 
dants, and a peremptory Mandamus having been awarded, an 
appeal for reversal is made to this court. 
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Two other grounds have been pressed in the argument upon 
our consideration. One is, that the act of 1841 is unconstitution- 
al and void, inasmuch as it contravenes that clause of the 17th 
Sec. of the 1st Art. of the State Constitution, which declares “ that 
no law or ordinance shall pass, containing any matter different 
from what is expressed in the title thereof.” 

The other point is, that the power being conferred on Congress, 
to regulate commerce abroad, and between the States, that all 
state action is ipso facto taken away over the navigable streams 
within their respective limits. 

[1.] As to the objection, that the Act of 1841 is violative of the 
17th Sec. Ist Art. of the Constitution of Georgia, because its title 
is at variance with the body of the act, I would observe that the 
traditionary history of this clause is, that it was inserted in the 
Constitution of 1798, at the instance of General James Jackson, 
and that its necessity was suggested by the Yazoo Act. That 
memorable measure of the 17th of January, 1795, as is well 
known, was smuggled through the Legislature, under the cap- 
tion of an act “for the payment of the late State troops,” and a 
declaration in its title, of the right of the State to the unappro- 
priated territory thereof, “for the protection and support of its 
frontier settlements.” 

The true interpretation of this clause has become too well set- 
tled by the usage and practice of every department of the State 
Government, to be now disturbed. It is, that so much only of a 
statute is void, as contains matter different from what is expressed 
in the title. Such has been the uniform construction put upon this 
provision, by the State Courts separately, and of the Judges in 
Convention. 

The Act of 1826, ( Prince, 249,) purporting in its title to regu- 
late dower, contained a provision, entitling the wife to inherit the 
whole estate of her deceased husband, when he died intestate, 
and without issue. This Section was declared by the Judiciary 
to be unconstitutional, for want of conformity to the title of the 
Act; it was re-enacted in 1829, (Prince, 253,) but neither the 
Courts nor the Legislature supposed that the invalidity of this por- 
tion of the Act of 1826, vitiated the rest of it respecting dower. 

We are not disposed, therefore, to disturb a construction which 
seems to us fully to meet and obviate the mischief which the 
framers of the Constitution sought to remedy. 
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Had this controversy arisen under the 7th Sec. of the Act of 
1841 requiring the Commissioners to determine the proper line 
of wharf-heads along the Southern shore of the River Savannah, 
it would have been clearly obnoxious to this constitutional objec- 
tion; the title of the Act being “to make permanent the water 
line for certain wharves on the shore of Hutchinson’s Island, in 
the Savannah River, opposite the City of Savannah; and for the 
appointment of Commissioners to carry the same into effect.”— 
There is, however, no complaint with regard to this provision of 
the statute. 

[2.] Had the Legislature the power to pass this law? The 
field covered by this inquiry is exceedingly broad. We design to 
occupy only a small portion of it. 

In England, it is conceded, that a public right of navigation, in a 
river or creek, may be extinguished by an Act of Parliament.— 
So all the Judges held in Rex vs. Montague, 10 Eng. Com. Law 
Rep. 413. 

The old States had this power under the articles of confedera- 
tion. Angel on Tide Waters, page 123, (note.) 

The States, since the adoption of the Federal Constitution, have 
always claimed as an attribute of sovereignty, or as a right of 
superintendence over their own internal policy, the right to con- 
trol, regulate, and improve the navigable streams within their 
respective jurisdictions; the representatives of the people, the 
Legislature, being the sole proper judges of what was expedient 
in this behalf. Angel on Tide Waters, 87. 

I will advert to one or two State authorities, only, for here I 
am embarrassed, not by the scantiness, but by the superfluity of 
the materials which surround me. Inopem me copia fecit. 

This doctrine was very fully considered by the Supreme Court 
of Massachusetts, in Commonwealth vs. Breed, 4 Pick. Rep. 460. 
And the proposition was distinctly afhrmed, that an Act of the 
Legislature, authorizing the building of a bridge over navigable 
water, within the limits of the Commonwealth, is not unconstitu- 
tional. 

Morton, Justice, in delivering the opinion of the Court, says, 
“This power has been exercised from the commencement of our 
Government without objection, and in the use of it, bridges have 
been erected over many of the navigable rivers in the State— 
Every bridge, however much care may have been taken to pro- 
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vide suitable drawers, has obstructed navigation in a greater or 
less degree ; and in some instances at least, the passage of vessels 
of a description, which before had been accustomed to pass, has 
been entirely prevented. In all cases, the Legislature has the power 
to inquire when the public convenience and necessity demand these 
partial obstructions and interruptions to navigation, and upon what 
terms and conditions they may be granted.” 

“ But it is said,” continues the Judge, “that this grant was 
made upon the petition, and for the sole benefit of, an individual, 
and was not needed forthe accommodation of the public. It is 
doubtless true, that the leading motive of the defendant, in erect- 
ing the bridge, was private profit. And so almost all other en- 
terprises, many of which have resulted in great public improve- 
ments, have originated in motives of private gain. We cannot on 
that account, see any valid objection to the constitutionality of 
this Act.” 

In the People vs. the Rensselaer and Saratoga Rail Road Com- 
pany, 15 Wend. Rep. 113, the same principle was asserted, and 
the Court maintained, that it was for the Legislature alone, to 
judge of the expediency of exercising its acknowledged power 
in this matter. To illustrate the extent of this reserved power 
in the States, Chief Justice Savage puts this case as an example : 
“A vessel arrives at the port of New York, from some foreign 
port; Congress has the exclusive power to regulate commerce 
and navigation with foreign nations; the vessel arrived, has sailed 
under the authority of the laws of Congress, but she is met at 
the quarantine ground, not by a bridge with a draw, which she 
may pass in half an hour, but by a mandate from the State au- 
thorities, stating, in substance, that the convenience or necessities 
of the people of the port, which she is approaching, require that 
she shall remain at quarantine one, ten, or twenty days, accord- 
ing to circumstances. Is such a detention unconstitutional? It has 
never been pretended. The contrary has been expressly ad- 
judged.” And in support of this declaration he refers to the 
opinion of Chief Justice Marshall in Gibbon vs. Ogden, 9 Wheat. 
203. 

In further support of this doctrine see 1 Pick. 180. 9 Johns. 
R. 507. 1 Kent’s Com. 411. 8 Cowen, 146. 4 Wend. 9. 10 
Mass. R.70. 3 Metcalf R.102. 12 Con. R.7. 2 N. Hamp. R. 
22. 1 Story Com. Con. 432. 2 Whart. Penn. 539. 
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The same question has been repeatedly presented for the de- 
termination of the Supreme and Circuit Courts of the United 
States. And Chief Justice’ Marshall, in the case of Wilson vs. 
The Black Bird Creek Marsh Company, 2 Peters’ 8. C. R.245, says, 
“The measure authorized by the Act stops a navigable creek, 
and must be supposed to abridge the rights of those accustomed 
to use it. But this abridgment, unless it comes in conflict with 
the Constitution or laws of the United States, is an affair between 
the Government of Delaware and its citizens, of which the Su- 
preme Court can take no cognizance ; that if Congress had passed 
an Act regulating commerce in those creeks, the Court would 
feel no difficulty in saying, that a State law, conflicting with the 
law of Congress, would be void.” 

That the power of Congress to regulate commerce with foreign 
nations and among the several States, does not deprive the State 
government of the right of regulating internal commerce, provid- 
ed such legislation does not interfere with that of the general gov- 
ernment, I would cite 3 Wheaton, 337. 3 Howard,212. 12 Pe. 
ters,91. 5 Howard, 504. 

The right of the State to pass this Act, is conceded in the am- 
plest terms, in a very elaborate opinion, recently delivered on 
his circuit, by Mr. Justice Woodbury. I refer to the case of 
The United States vs. The New Bedford Bridge, reported in 1 
Woodbury and Minot, p. 401. 

He says, “I think that the power over the public navigable 
streams connected with our foreign commerce and coasting trade, 
for the purposes of its revenue, is vested in Congress, but does 
not by those grants, prevent the States from continuing their for- 
mer legislation over them, and especially, as to reserved objects, 
until it conflicts with some law passed by Congress under those 
grants, or some treaties made, or some express provisions of the 
Constitution.” (p. 423.) 

Again—“ Because Congress has made the place a port of en- 
try, can the State do nothing in relation to it, under the idea that 
the power of Congress is exclusive? Cannot the States and 
Cities under them also, appoint harbor masters to regulate bal- 
last, and the place of anchorage of the foreign vessels? Cannot 
they make or authorize wharves at which the vessels can unload? or 
prescribe how their fires shall be extinguished, or guarded while 
in port, so as to prevent conflagration to the shipping or the port ” 

VOL, Iv. 6 
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Again—“ It is not mere quarantine, or health laws, or inspec- 
tion laws, or police laws, or pauper laws, or bridges and roads, or 
laws as to internal commerce within" the State, which may be 
considered as reserved, and the power over them never parted 
with. But much as to the improvement and regulation of har- 
bors, and vessels in port, in other respects, but not directing any 
thing in regard to them which conflicts with any actual legisla- 
tion by Congress.” (p. 429.) 

Again—* This not being an obstruction by an individual without 
a claim of authority from the State, I feel compelled to admit, 
that the State herself may set up her State rights, to legislate 
concerning the waters where this bridge exists, (clearly within 
her limits,) and partially obstruct them zf" she thinks it beneficial, 
until her Acts conflict with some law of Congress, connected with 
foreign commerce, or that between the States.” (p. 412.) 

Forced, as we are, by the organic law, to deliver our judg- 
ments in great haste, it is gratifying to find that we are so fully 
sustained, by this well considered opinion of Justice Woodbury, 
and which was not received in time to be used in the argument. 

We are not prepared then, to go in advance of the Courts of 
the United States, in disclaiming State jurisdiction. There is no 
complaint on the part of the General Government, or of any per- 
son claiming under the laws of Congress, and the State will not 
volunteer to repudiate its own sovereignty. Congress has not 
seen fit to legislate concerning this stream; and until the power, 
confessedly belonging to it in this behalf, shall be exercised, the 
mere repugnance of the law (if indeed there be such) to the power 
in Congress to regulate commeree, will not render it void. 

In the exercise of this, as well as every other acknowledged 
right, the individual must act at his peril, the rule being sic utere tuo 

-ut alienum non ledas. And whether the erection of these wharves 
will or will not injure the navigation of the river is a fact, questio 
facti, for the jury. 10 Price, 372, 373, 374, 378. 

It may be proper to state that doubts have been entertained, 
and intimated, whether that can be regarded as an offence against 
State Laws, which has been done in conformity to them, and un- 
der an Act of incorporation from them; she being the best judge 
in all local matters, all sections and interests being represented in 
her public councils. If she acts injudiciously and injures the nav- 
i@Stion of her ports, she is the principal sufferer. 
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We will come now to the other points presented in these 
pleadings; and I shall examine them irrrespective of the order 
in which they were made. 

[3.] One of the excuses assigned by the defendants below, for 
not performing the duty required by the Act was,—That the par- 
ties had slept on their right, if indeed they had any. It is certainly 
true, that the Court will not interfere by Mandamus, after consid- 
erable delay on the part of the party applying for it, and espe- 
cially, if other interests have sprung up, which would be affected 
by the proceeding. But the cases cited in support of this princi- 
ple, show what is understood by the Courts as amounting to grose 
laches. In one, the applicant had slumbered from 1817 to 1829; 
and in the other from 1799 to 1813. The King vs. The Stain- 

forth and Headly Canal Company, 1 M. & S.32. Rea vs. Com- 
missioners of Cockermouth Inclosure Act. 1 Barn. & Adolp, 378, 
380, (Engl. Com. Law Rep. XX, 403.) 

By reference to the facts embodied in the record, it does not 
appear that any unreasonable delay occurred in this case. The 
party applied for the appointment of Commissioners, so soon as 
the map could be found, annexed to and made a part of the Act, 
and without which, it was impossible for them to proceed in the 
discharge of their duty. 

[4.] Another excuse was, that the writ of Mandamus was not 
a writ of Right, and rests in the legal and equitable discretion of 
the Court, to be governed by the facts and circumstances of each 
particular case, and in this case, ought to have been controlled 
by the finding of the jury ; that if the line should be run, accord- 
ing to the Act of 1841, it would injure the navigation of the riv- 
er Savannah, the commerce thereof, and the public generally, 

Whether the writ of Mandamus be not a writ of Right in thig 
State, I deem it unnecessary to determine. It is a constitutional 
writ in Georgia. By the 3d Art. and 7th Sec. of the Constitution, 
it is declared “that the judges of the Suferior Courts, or any of 
them, shall have power to issue writs of Maxdamus, prohibition, 
scire facias, and all other writs, which may be necessary, for car- 
rying their powers fully into effect.” (Prince, 911.) Would it 
not be absurd to say, that to the Superior Courts belong the con- 
stitutional right of using the writ of Mandamus, whenever it is ne- 
cessary for carrying their powers fully into effect ; and yet that they 
may not issue this writ, when it becomes tndispensably necessary, 
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for the purpose of carrying into effect an Act of the Legislature, 
a co-ordinate branch of the Government ? 

But put this objection in the strongest light for the defendants, 
and concede that it is a discretionary writ, to be issued only where 
the party has no other specific legal remedy—(and the books do 
not go as far as this; they hold the proposition as here stated, as 
the general rule only, to which there are exceptions)—still the 
case is with the relators. Here is a positive statutory right, and 
the party applying, not only has no other specific legal remedy, 
but no other redress whatever, legal or equitable. Deny this 
writ, and you abrogate the franchise itself. The Act becomes 2 
nullity. Could the Court hesitate for a moment in such a case ? 
Perhaps it is not going too far to say, that had no remedy existed, 
it would have been the duty of the Court, in the exercise of its 
common law powers, to have devised one appropriate to the case ; 
ubi jus ibi remedium. There must be no failure of justice for 
want of adequate relief. Can we say then, that the discretion of 
the Circuit Judge has been flagrantly abused in granting this 
writ under such circumstances ? 

On the contrary, we are clear that it was obligatory on him to 
interpose as he did, promptly and efficiently, in preventing the 
will of the Legislature from being defeated or evaded; and that 
had he failed so to do our course would have been plain, and that 
even the verdict of the jury would have been no justification for 
his neglect or refusal. 

If the right is indisputable—especially if it be statutory, and 
there is no remedy to enforce it but by Mandamus—I apprehend 
the propriety of issuing this writ cannot be disputed. 4 Bac. Abr. 
496,518. Cowper,378. Green vs. The African Methodist Epis- 
copal Church, 2 Serg. § Rawle, 255. Duffy vs. The Harrisburg 
and Carlisle Turnpike Company, 9 Serg. & Ravle, 59. 

In The Commonwealth ex rel. &c., vs. The Mayor of Lancaster, 
5 Watts, 152, C. J. Gibson remarks, “ An action to enforce the 
right could not be maintained against the corporation, because, 
performance of a corporate function, is not a duty to be demanded 
by action, and unless recourse could be had to the functionary in 
the first instance, the relator might have a case for redress with- 
out a remedy.” 

The Commonwealth of Virginia vs. The Justices of Fairfax 
County Court, 2 Va. Cases, p. 9, is a strong precedent upon this 
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point. After reviewing all of the authorities, the Court says, 
“The result of these cases seems to be, that the Superior Court 
of Law, which quo ad hoc, possesses the same power belonging 
to the Court of King’s Bench, will oblige all Courts and Magis- 
trates to execute that justice to which any party is entitled, and 
which they are enjoined to do by law, especially if it be enjoined 
by statute, and that they will do this by Mandamus im all cases, 
where there is a right and no other specific remedy: that the 
original nature of the writ, and the end for which it was framed, 
ought to direct upon what occasions it should issue; that 
the end for which it was framed, was to prevent a failure of 
justice and a defect of police, and that it ought to be used on 
all occasions where there is no other specific remedy, and justice 
and good government require one: and that ministerial and police 
officers are not protected from its control, by any discretion which 
may be supposed to grow out of the nature of their functions.” 

[5.] The other reasons rendered by the defendants for their 
resistance may be considered and disposed of together. It was 
assumed that the language of the Act was not imperative, but 
permissive only, leaving it optional with them to act or not as they 
might see fit. And were it otherwise, they contended that the 
duty it imposed was not the legal duty of the River and City au- 
thorities; and that they consequently could not be compelled to 
perform it. 

The terms of the act are too plain to admit of doubt. By the 
3d Section the parties authorized to choose Commissioners, that is 
the Mayor and Aldermen of the City of Savannah, the Commis- 
sioners of Pilotage, &c., and the proprietors and owners of 
wharves and lands on the shore of Hutchinson’s Island, “ are 
required forthwith to appoint said Commissioners.” It is further 
provided, that either party may, after giving the other parties in- 
terested notice of such appointment having been made, assign and 
fix a day, when they will proceed to execute the trust conferred 
upon them by the statute, and it is made the duty of the Com- 
missioners, on the day so assigned and fixed, “ to proceed to per- 
form the duties and office required by the Act.” 

We hold then that the defendants were wrong in the position 
they occupied, that the Act imposed no obligation, but merely 
conferred authority, which they were at liberty to accept or de- 
cline. It is first made incumbent on them forthwith to appoint 
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Commissioners, and in the next place, it is made the imperative 
duty of the Commissioners so chosen, to proceed to execute the 
duty required by the Act, whenever a day is fixed by either party 
for that purpose, and the rest duly notified thereof. 

It may be conceded that the Legislature could not compel the 
defendants to do any thing not within the line of their duty. It is 
insisted, however, and we think very properly, that the requisition 
here made, comes legitimately within the pale of their official func- 
tions. Who so fit and proper to execute a commission which had 
for one of its avowed objects “the improvement of the navigation 
of the River Savannah,” as the Mayor and Aldermen of the City 
of Savannah and the Commissioners of Pilotage for the bar of Ty- 
bee and River Savannah? Noone. The entire superintendence 
and guardianship of the City and River, and the interests and 
welfare of each, are intrusted by the charter of 1825, and the va- 
rious Acts amendatory thereof, to these officers. -Dawson’s Comp. 
p. 464, secs. 5, 6,9. Pamp. Act of 1838, p. 63, sec. 2. Act of 
1815, Lamar’s Dig. p. 678. Act of 1807, Clayton’s Dig. p. 425. 
Act of 1828, Dawson’s Comp. 479. 

In the nervous language of Judge Fleming, “well might the 
Legislature call upon them as public officers, and in the discharge 
of their official duty, to superintend the location of the line of 
wharf-heads along the shore of Hutchinson’s Island. The Leg- 
islature indeed, would have been wanting in its duty to the public, 
had they authorized this line of wharf-heads to be established, with- 
out the supervision of the defendants, whose peculiar duty it is to 
see that the navigation of the river is not injured by illegal ob- 
structions.” 

The right of the relators then to this writ, seems to be mani- 
fest; and the only obstacle really is the reluctance of the defen- 
dants to discharge the duty required of them by the statute, be- 
lieving, as they no doubt honestly do, that it will result in detri- 
ment to the City whose welfare is committed to their hands.— 
We can appreciate their scruples, but those fears, however well- 
founded, cannot justify their resistance. It has been well said, 
that “laws enjoin duties without and against the will of those 
who are to perform them.” In the stern execution of law, a Ro- 
man Consul was called on to condemn his own sons to an igno- 


minious death. 
During the late pecuniary convulsions, through which we have 
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passed, when our paper currency, owing to the suspension of the 
Banks, had depreciated from fifteen to forty per cent. below par, 
and specie funds were exacted in the payment of debts, how un- 
gracious the office in Judges, Attorneys, Sheriffs and other public 
agents, to enforce the precepts of the Court at the enormous sac- 
rifice which was made of the debtor’s property. Yet no honest 
man hesitated. How vital to this, and every other business com- 
munity, that the law should triumph! Were Savannah, our com- 
mercial emporium, to be blotted from the map of the State, and 
her very site become another Dead Sea, still, when the sovereign 
authority constitutionally speaks, its mandate must be obeyed! 
The Act of 1841 was passed for the purpose of improving the 
navigation of the River, and benefiting the commerce of the City. 
Those who obtained its enactment believed, no doubt, that such 
would be its effects. Should these expectations not be realized, and 
there is reason to apprehend that they will not be, it will not be 
the first time where results have failed to fulfil our anticipations. 
Midas prayed that whatever he touched might be turned into 
gold, and the request of the Phrygian King was granted. But 
when the very meats which he attempted to eat became gold in 
his mouth, he earnestly implored the Gods to take back the fatal 
gift. 
Whether the General Assembly possess this dispensing pow- 
er in the present case, it is not for this Court to decide. All 
that we can do now is, to affirm—as we most cordially do—the 
able and independent judgment pronounced by the Court below. 





No. 4.—A.rrep C. Bostwick, Adm’r of James Bright, deceas- 
ed, plaintiff in error, vs. Perkins, Hopkins & Wuirte, defend- 
ants in error. 


[1.] Where a Court has jarisdiction of the person, and the subject matter of the 
suit, and the defendant has some privilege exempting him from the jurisdiction, 
he may waive the privilege if he chooses todo so; as where a party was sued 
in a Court of law, for a subject matter, more properly cognizable in a Court 
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of Equity, and the defendant acquiesced in the jurisdiction of the Court, and 
confessed judgment to the plaintiffs; the Court refused to set aside the judg- 
ment on that grouud, after the lapse of more than five years. 

[2.] Parties cannot by consent give the Court jurisdiction, where it has none 
by law. 


This was a motion to set aside a judgment for $3537,89,, in fa- 
vor of the defendants against the plaintiff in error, in Pulaski Su- 
perior Court. Tried before Judge Scarsoroven, and motion 
refused, October Term, 1847. 


All the facts necessary for a proper understanding of the points 
decided, are embodied in the opinion of the Court. 


Ws. S. Rockwett, for plaintiff in error, cited the following 
authorities : 

1st. As to the judgment being void. 8 Conn. 584. 1 Peters’ 
C.C. R. 482. 13 8. § R.186. 5 Id. 358. 2 Const. R. So. Ca. 
339. 3 Munf. 550. 4 Id.95. 5 Id. 23. 3 Conn. 513. Dougl. 
679. Smith’s Lead. Cas. 334. 

2d. As to the jurisdiction of the Court. 6 Pet.691. 9 J. R. 
229. Kirby,119. 1 Dall.261. 5 Mass.67. 9 Id.462. 12 Id. 
25. 1 1d.401. 6 Pick. 232. 6 Verm. 580. 4 Conn. 380. 6 
Wend. 447. 2 Haill,358. 1 Ham.260. 3 J. J. Marsh. 600. 1 
Miss. 529. 2 Blackf.108. 1 Bailey, 294. 2 Bingh.213. 2 Ty- 
der, 218. 1 Dunlap’s Prac. 428. 

3d. As to the acquiescence of the party. 4 McC.79. 1N.& 
McC.192. 1 Bibb, 262. 3 McC. 280. Breese, 31. Coze, 31,70. 
“ Debile fundamentum fallit opus,” 6 John. R. 331. 

4th. As to the lapse of time. 3 Ham. 16, 4 Wend. 217. 3 
McC.19. “ Quod abinitio non valet, in tractu temporis non conva- 
lescit.” 


Harris—representing WarrEN—contra. 
By the Court—W arner, J., delivering the opinion. 
From the record in this case, it appears that an action of as- 


sumpsit was instituted in the Superior Court of Pulaski county, 
against Bostwick, the plaintiff in error, as the adm’r of James 
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Bright, deceased, on a promissory note made by Bright & Walk- 
er, who were copartners. 

The defendant was duly served with process and confessed 
judgment to the plaintiffs, for the amount due on the note in the 
Court below, and judgment was rendered against him in July, 1841. 

In October 1847, the defendant made a motion in the Court 
below to quash the judgment, and set the same aside for irtegu- 
larity. First. Because it appears from the record in said cause, 
that the defendant was the administrator of James Bright, de- 
ceased, who was a copartner of James Walker, and that said 
Walker was a surviving copartner, and that said judgment was 
against said Bostwick as administrator as aforesaid, and therefore 
null and void. 

Second. Because the administrator of a deceased copartner 
cannot be sued at law. 

Third. Because a Court of law has no jurisdiction over an 
administrator of a deceased copartner. 

The record does not disclose affirmatively, that Walker was 
the surviving copartner of the firm of Bright & Walker—as to 
that fact, the record is silent. The ground of the motion to set 
aside the judgment in the Court below is, for the want of juris- 
diction in that Court. The argument is, that a Court of equity, 
and not a Court of law, had jurisdiction of the case as made by 
the record, and therefore, the whole proceeding was coram non 
judice. 

[1.] Where the Court in which the judgment is rendered, has 
no jurisdiction either of the person, or the subject matter of the 
suit, then the whole proceeding is unquestionably void, and a 
nullity—but where the Court has jurisdiction, both of the person 
and the subject matter of the suit, although it may err in its opin- 
ion of the law, yet such judgment is conclusive upon the parties 
to it, where’there is no appeal. Had the Superior Court of Pu- 
laski county jurisdiction of the defendant, and the subject matter 
of the suit, as disclosed by the record in this case? By the con- 
stitution of this State, and the Judiciary Act of 1799, the Su- 
perior Courts have power, and authority, to hear and determine 
all civil causes, in the county where the defendant resides— 
Prince’s Dig. 910. Ibid, 419. , 

It appears from the record, the defendant resided in the county 
of Pulaski where the judgment was rendered, and therefore, the 

VOL, IV. 7 
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Court had jurisdiction of the person of the defendant. It also 
appears the suit was instituted for the purpose of collecting the 
amount of a promissory note which was the foundation of the 
action. ‘The Superior Court had general jurisdiction in the coun- 
ty of Pulaski where the cause was tried and the judgment ren- 
dered ; and it was a civil cause which the Court was empowered 
by the Constitution and laws of the State, to hear, and deter- 
mine. We are of the opinion, the Court in which the judgment 
was rendered, not only had jurisdiction of the person, but had also 
jurisdiction of the sudject matter of the suit, that is to say, the 
Court had the authority, under the Constitution and Laws of the 
State, to hear, and determine the cause made by the record. It 
is said this Court has decided in Roosevelt & Barker vs. M’ Don- 
ell, Ex’r, 1 Kelly, 489, that the representative of a deceased co- 
partner cannot be sued at law for a copartnership debt; that the sur- 
viving copartner is alone liable therefor. Such was the judgment 
of this Court in that case ; but before that decision was made, it was 
the practice of some of the Courts in this State, to hold, that 
such representative could be sued at law, under the provisions of 
the act of 1818—and such it is quite probable was the rule of 
decision in the Court where the judgment was rendered against 
the plaintiff in error in 1841—and if so, that judgment was as 
binding and conclusive upon the parties, as any other judgment, 
rendered by a Court of competent jurisdiction. 

Admitting there was error in the judgment of the Court which 
pronounced it as to the Law of the case, yet, the court exercised 
its judgment in relation to a subject matter within its jurisdiction, 
and it must be considered as binding on the parties to it. The 
counsel for the plaintiff in error insists, that a Court of Law had 
no jurisdiction over the subject matter as appears from the face 
of the record, but that a Court of Equity had the exclusive juris- 
diction thereof. 

[2.] Although a party cannot by consent, give the Court ju- 
risdiction, where it had none under the Law; yet where the 
Court has jurisdiction of the subject matter, and the person, and 
the defendant has some privilege, which exempts him from the 
jurisdiction, he may waive the privilege if he chooses to do so.— 
Overstreet vs. Brown, 4 McCord’s Rep. 80. It was the privilege 
of the plaintiff in error, when the suit was instituted against him 
in the Court below, to have objected to the jurisdiction of the 
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common Law Court, but he chooses to waive his privilege, and 
acquiesce in the jurisdiction of the Court, and confess judgment 
to the plaintiffs for their demand, and is now, in our judgment, 
too late with his objection to the jurisdiction, after the rendition 
of the judgment against him in the Court below. 

In Stroup vs. Sullivan & Black, 2 Kelly, 281, this Court said, 
“ Whenever a suit is instituted against a party, it is his duty, 
promptly to defend it if he has any defence to make, at the prop- 
er time and in the proper manner.” 

In Evans vs. Rogers, 1 Kelly, 466, we held, “ In all cases of irreg- 
ularity in the proceedings ina Court, the party aggrieved should 
apply as early as possible: and if he either proceed himself, or 
lie by and suffer the other party to proceed, the Court will not 
assist him—that any irregularity must be taken advantage of in the 
first instance, and that it is considered as waived by the party, 
who voluntarily does an act, submitting to the proceeding, instead 
of taking steps immediately, to avail himself of the irregularity, 
which ought always to be done in the first instance.” The plain- 
tiff in error when he was sued in a Court of Law, waived his 
privilege of objecting to the jurisdiction of that Court, and vol- 
untarily acquiesced in it so far as appears to us from the record : 
and continued to acquiesce in the correctness and legality of the 
judgment, fur more than five years, before taking any steps to set 
it aside: and in our opinion the Court below did not err, in the 
exercise of its discretion, in refusing the motion made by the 
plaintiff in error: therefore, let the judgment of the Court below 
stand affirmed. 
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No. 5.—Maria S. Matrery and Horace Mattery, plaintiffs in 
error, vs. WaLTeR S. Duptey and Rinatpo P. Duptey, by their 
Guardian ad litem, Apam Amaker, defendant in error. 


Water S. Duptey and Rinatpo P. Duprey, by their next 
friend, &c., plaintiffs in error, 7s. Horace Mauuery and Maria 
S. Mauuery, defendants in error. 


These two writs of error being sued out to the same decision 
in the Court below, were considered together. 


[1.] After a Demarrer to the whole of a Bill has been argued and alllowed, the 
Bill is out of Court, and therefore cannot be regularly amended; but where 
a Demurrer leaves any part of the Bill untouched, the whole may be amend- 
ed, notwithstanding the allowance of the Demurrer. 

[2.] The Courts in this country, favoring the intention of the party to the Instru- 
ment, particularly in the disposition of personal property, take hold of any 
words, to qualify or explain the technical terms which otherwise would create 
an estate tail; as a gift to M. 8. D., for and during the natural life of her hus- 
band W. J. D., then in trust to and for the only use, benefit, and behoof of the 
child or children of the said M. 8. D. who may be living at the time of her 
death, if more than one, then to be divided among them share and share alike, 
to him, her or them, his, her, or their executors, administrators, and assigns, 
forever, are words of purchase. 

[3.] M. D. made a conveyance in these words, ‘‘and if itshould happen, that 
the said M. S. D. should depart this life Jeaving no child or children by her 
said husband, then in trust for the maintenance and support of the said W. J. 
D. and his children.” W. J. D., the husband, died before his wife—Held 
that the fee to the property never vested in W. J. D. 

[4.] Where there is an express estate created by the instrument, it cannot be 
implied that a different estate was intended. Is not the doctrine of implied 
estates applicable to Wills only, and not to Deeds? Quere. 

[5-] An instrument, having the requisites of a deed, but couched in the following 
language : ‘Then the said negroes to revert back to me, the said M. D. (the Do- 
nor) and after my death, to be divided share and share alike between my two 
grand-sons, Walter S. and Rinaldo P. Dudley,” is a testamentary paper. 

[6.] To give jurisdiction to a Court of Equity, it is not sufficient tgqstate merely, 
that the slaves sued for, are the property of the Complainant, and the possession 
is withheld from the rightful owner; some special reason should be stated in 
the Bill, showing that the Complainant is entitled to a specific delivery of the 
slaves. 


In Equity. In Effingham Superior Court. Decision on De- 
murrter, by Judge Fiemine. 
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The facts of this case and the points decided by the Court be- 
low, are fully set forth in the opinion of the Court. 


Cuartton & Owens, for W.S. and R. P. Dudley. 


The following is a summary of the points made by the  argu- 
ment for Complainants : 


1st. As to the points excepted to by Complainants— 

His Honor erred in deciding, that the interest that W. S. and 
R. P. Dudley took in the slaves mentioned in the Bill, was ac- 
quired by them, under a will of Mrs. Dudley, and not a deed. 
This instrument is admitted to be a deed, as tosome of its provisions. 
It ought to be clearly shown, that a present interest ever got back 
to the donor, before it can be considered a will. The contingent, 
equitable life interest, which the Donor declared she should have, 
if she were living after the determination of the particular estate, 
and 7f she survived W. J. D., was not a reversion. A reversion 
is created by law, (2 Thomas’ Coke, top page 166, note 0. 4 
Kent, 3d ed. 354.) This interest is created by deed, and was a 
shifting use. (4 Kent, 296.) Upon the contingency happening, 
the Donor’s interest was equitable and for life, the legal estate 
being in the Trustees, and the fee vesting in the subsequent gran- 
tees. This paper was never a will; it was a deed, ab initio—ab ovo 
usque ad mala; a deed, creating a particular estate in Maria S. 
Dudley, and upon that, limited several fees, not mounted one upon 
another, but contingent remainders or uses, with double aspects. 
(4 Kent 199, 201.) 

2d. As tothe points excepted to by the defendant. 

I. As to the first ground of Demurrer, we had the right to in- 
quire of defendant as to their marriage. 1 Daniell Ch. Pr.635. If 
not, we had the right to amend. Story Eq. Pl. § 459. 

II. Maria S. Dudley did not take an absolute fee. She cer- 
tainly did not by the words of the deed. It will hardly be 
doubted at this day, that there may be granted, by a future use or 
executory devise, a further estate, after an estate of inheritance.— 
4 Kent, (3d ed.) 199. 2 Bl. cap. XX, 333. Hill vs. Hill, Dudl. 
Eq.71. And where the prior fee is contingent, even a remainder 
may be created, to vest in the event of the first estate never tak- 
ing effect, not to succeed, but as collateral to the contingent fee.— 
Such is this case. 4 Kent, 199. 
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The rule in Shelley’s case does not apply here. Ist. Because 
the interest of Maria S. Dudley was equitable, and that of her 
children would have been legal. Hays cn real estate, Rule IV, (7. 
Law Lib. marg. p.5.) 2d. Because the rule never applies where 
the limitation over is to “children ;’”’ it must be “heirs” or “ heirs 
of the body.” Hays on real est. 92, 108—9. 4 Kent. 215. 3d. 
The words “share and share alike,” “their heirs, ex’rs, adm’rs 
and assigns,” would in any event be sufficient to make them words 
of purchase. Doe vs. Lyde, 1 T. R. 597. Doe vs. Laming, 
2 Bur.110. 1 Ld. Raym. 203. Lemacks vs. Glover, 1 Rich. Eq. 
143, 4, 7, 8. 

The rule in Wild’s case does not apply. That rule applies on- 
ly where lands are devised to a person and his children, and he 
has no child at the time of the devise. He then takes an estate 
tail, because the gift is immediate; but where the property is de- 
vised to A. for life, and after his death to his children, the rule 
does not apply. That is a good legal remainder. Parkman vs. 
Bowdoin, 1 Sumner, 363, ’4,’5. Lemacks vs. Glover, 1 Richard- 
son’s Eq. 144. 

III. W. J. Dudley did not take the fee. The rule in Wild’s 
case does not apply to him, because he and his children were to 
have only the usufruct, for “their maintenance and support,” 
which, of course, would not be necessary after their death. 1 
Rich. Eq: 144. 1 Sumner, 245. 

But in reality, W. J. Dudley took no estate at all; he dying 
before the contingency happened, upon which he was to take.— 
4 Kent, 205. 

IV. It is evident from the deed, that Maria S. Dudley never 
took a life estate. Vide Shep. Touch. 445. 31 Law Lib. 306, 
Note 86. 

V. Equity will entertain a Bill for the specific delivery of 
slaves. Young vs. Burton,1 McMullan Eq.255. Perry vs. Brun- 
son, 1 Rich. Eq. 79. 

Having to come into Equity for discovery, the Court will retain 
jurisdiction and give relief. 1 Story Eq. Jur. 82,89. 1 Spear'’s 
Eq. 587, 8,594. 2 Bailey, 330. 


Henry & Warp, for H. and M.S. Mallery. 


The following is a brief summary of the points made : 
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ist. As to the exception of Complainants to the decision of the 
Court. No other argument need de used, to convince the mind 
that the paper is testamentary as to Complainants, than-a refer- 
ence to its terms, and the decision of this Court in the case of 
Hester, ex’r, &c. vs. Young, 2 Kelly, 46. 

But even admitting that the paper is a deed, the Complainants 
could take no title under it by way of shifting or springing use.— 
1st. Because there is no trust speciiied in said instrument for them 
or for their use. 2d. Because an equitable estate tail vested in 
Maria S. Dudley, or a contingent, vested estate tail in remainder, 
became vested in William J. Dudley. Wild's case.6 Rep. 17.— 
Prince, 246, 7. 3d. Because there is no use of any kind, raised 
for them by said instrument, and which is in derogation of some 
other estate, previously created by said instrument, or which is 
authorized to be created for their use, by some person clothed with 
a power for that purpose, upon which a shifting use can be raised. 
4 Kent, 294, 6, 7,8. 2 Bl. 334, 5. 4th. Because a good spring- 
ing use, must be limited at once, independently of any preceding _ 
estate, and not by way of remainder; for then it becomes a con- 
tingent, and not a springing use, and subject to the same rule as 
contingent remainders. 4 Kent, 298. 

2d. As to the exceptions of defendants— 

I. His Honor should have sustained the first ground of Demur- 
rer. Story Eq. Pl. §§ 521, 2,579. 459. 2 Atk. 393. 2 Vez. Sen. 
265. Coop. Eq. 257,8. 2 Bl. 109, 10, 205. 

II. Under the Stat. Westm. 2, “de donis,” &c., and the rule in 
Wild’s case,6 Rep. 17, and the statute of Georgia, converting es- 
tates tail into absolute fees, Maria S. Dudley took an absolute fee’ 
in the property conveyed. 

If Maria S. Dudley had children at the time of the execution of’ 
the paper, or since, capable of taking, the complainants would take 
nothing under the instrument. 2 Burr.1100. Doe vs. Perryer, 3 
T. R. 384. Doe vs. Collins, 4 Ibid, 294. 5 Maule & 8.98. 11 
East, 668. 5 B.&C. 866. 7 Taunt. 362. 3 Vez.289. 1 Hill’s 
Ch. 322, 4, 58. 1 Sumner, 246, 51. 2 Jarm. on Wills, 73, 
note 84, 


If the words had been, remainder over, “to the issue of said 
marriage, or to the heirs of her body,” complainants could take 
nothing, the Rule in Shelley’s case having applied. <Até’y Gen’lvs. 
Sutton, 1 P. W.'756. 12 Vez. 88. Hill on Trustees, 241,9. 1 
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Hill’s ch. 38, 9, 268,9, 70,1. 1 Kelly, 402. 1 Jarman, 53,n. 2 
Ibid, 241. 

In the application of the Rule in Shelley’s case, and in Wild’s 
case, to equitable trust estates, Equity follows the law. 4 Kent, 
25, Garth vs. Baldwin, 2 Vez. Sen.646. 12 Vez. Jr.89. 1 Jarm. 
53,2. 2 Ib. 244, 5, 57, n. 

Where real or personal property is bequeathed or conveyed 
to a person and his child or children, ov for life, and remainder to 
his child or children, and the person has no child or children at 
the time of the execution of the instrument, 2 esse, and none, ca- 
pable of taking in remainder, have since been born, the words, in 
order to effectuate the intention of the donor, or testator, must be 
construed words of limitation. Wild’s case, 6 Rep.17. 2 Jarm. 
top page, 329. Mellish vs. Mellish, 2 B. & C. 520,(9, E. C. L. R. 
165.) 2B. § A.87, (22, E.C. L. 30.) 4 B. & A. 43, Aspinwall 
vs. Andres et al. Man. & Gr. 912 (49, E. C. L. 90.) 2 B. & P. 
484. 1 Sumner, 236, 359. 

III: William J. Dudley took an absolute fee. 

A vested estate tail in remainder, became vested in him, in his 
life time, under the rule in Wild’s case. 1 P. W. 563. 2 At. 
616. 1 Vez. Sen. 46. 5 Vez. 207,10. 9 Ib. 232. 10 Jb. 166, 
171, 5. 1 Bro. C.119, 181, 537. 3 Ib. 197. 7 Metc. 377. 1 
Hill S. C. Rep. 358. 1 Jarm. 751, 76,7. 2 Atk. 220. 2 Wm. 
Bl.1083. 2 Vern. 545. 7 Mod.439. Dougl. 431, 430,485. 15 
Pick. 104. 7 M. & W. 292. 

IV. Maria S. Dudley clearly took a life estate. 1st. Because 
any child or children (if she had one by W. J. D.) could not claim 
title until her death. 2d. Because the contingent remainder to 
W. J. Dudley, could not vest until her death. 1 Jarm. 464, Up- 
ton vs. Ld. Ferris. 5 Vez. 801. 18 Ib. 39. 4 Bro. C. 400, n. a. 
3 Ib.197. 1 P. W. 40, 472. 

V. The mere fact of the property being s/aves, will not author- 
ize a specific delivery in equity. 2 Story, sec. 703. 1 McC. 
Ch. 56, 516. 1 Bail. 62, and 1 McM. 256, to the contrary not- 
withstanding. 








By the Court—Lvumpkxin, J., delivering the opinion. 


M.S. Dudley and Rinaldo P. Dudley, infants under the age of 
twenty-one years, by their next friend and guardian, ad. litem, 
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Adam Amaker, all of the State of South Carolina, filed their Bill 
in Equity, in the Superior Court of the county of Effingham, and 
returnable to the October Term in the year one thousand eight 
hundred and forty six of said Court, and therein alleging, that in 
the month of May, in the year one thousand eight hundred and 
thirty-seven, Mary Dudley, of the State of South Carolina, made 
and executed a certain Bill of Sale, or conveyance, a copy of 
which was annexed, and is as follows: 

«“ GeorGiA, EFFINGHAM CouNTY: 

“ Know all men by these presents, that I, Mary Dudley, of the 
State of South Carolina, in consideration of the natural love and af- 
fection which I have and bear to my daughter Maria S. Dudley, 
wife of Wm. J. Dudley, of the State and county aforesaid, and for 
and towards the better support and maintenance of her, after my 
decease, and for divers other good causes and considerations, me 
thereunto moving especially, have given, granted, and sold, and 
by these presents do give, grant, and sell unto James O. Goldwire, 
of the State and county aforesaid, Trustee for the said Maria S. 
Dudley, wife of the said Wm. J. Dudley, a negro man slave named 
Jim, between forty-five and fifty years of age; alsoa negro girl slave 
called Eliza, about four years of age, with her future issue and 
increase ; and also, all the notes of hand and ready money, that I, 
the said Mary Dudley, may be possessed of at or on the day of 
my death, unto the said James O. Goldwire, his executors, admin- 
istrators and assigns, in trust, to and for the only use, benefit, 
and behoof of the said Maria S. Dudley, for and during the nat- 
ural life of her husband, W. J. Dudley, then in trust, to and for the 
only use, benefit and behoof of the child, or children of the said 
Maria S. Dudley, by her said husband, the said William J. Dud- 
ley, who may be living at the time of her death ; if more than one, 
then to be divided among them, share and share alike, to him, her 
or them, his, her or their executors, administrators and assigns 
forever. And if it should happen, that the said Maria S. Dudley 
should depart this life, leaving no child or children by her said 
husband, then in trust, for the maintenance and support of the said 
William J. Dudley and his child or children, and should said Ma- 
ria S. Dudley leave no children or child by her said husband, W. 
J. Dudley, to have and to hold the said negro man slave Jim, and 
the said negro girl slave Eliza, and her issue, during her widow- 
hood; and should it so happen, that the said W. J. Dudley depart 
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this life, without a child or children, then the said negroes to re- 
vert back to me, the said Mary Dudley, and after my death, to be 
divided, share and share alike, between my two grandsons, Wal- 
ter S. and Rinaldo P. Dudley; and I, the said Mary Dudley, do 
hereby, for myself, my executors, administrators and assigns, war- 
rant and defend the said negro man slave called Jim, and the said 
negro slave called Eliza, unto the said James O. Goldwire, his ex- 
ecutors, administrators, and assigns, against all, and any other 
person or persons whatever. In witness whereof, I have hereunto 
set my hand and seal, this (13) thirteenth day of May in the year 
of our lord one thousand eight hundred and thirty-seven. 
Signed, sealed, and delivered 

in the presence of Mary Dup ey, [L. s.] 
Jos. Hitcucock, B. C. Porter. 

This instrument was duly recorded in Effingham county, upou 
the following affidavit of one of the subscribing witnesses : 

“ Personally appeared Benjamin C. Porter, who being duly 
sworn, on the Holy Evangelist, deposeth and says that he was 
present, and did see Mrs. Mary Dudley sign, and execute, and 
deliver the within instrument of writing, for the purposes therein 
mentioned, and that Joseph Hitchcock with himself signed as 
witness thereto. _[Signed.] B.C. Porter. 

Sworn to this 29th day of May, 1837. 

J. R. Morean, J. Pp. 

The Bill further alleged, that the said Mary Dudley departed 
this life before the said William J. Dudley, who hath since de- 
ceased without leaving issue, and the said Maria hath since inter- 
married with Horace Mallery, of the county of Effingham, and 
State of Georgia ; that the said Horace Mallery, and Maria his wife, 
still retain and keep possession of the said slaves, and that the said 
complainants had frequently applied to them to surrender said 
slaves; that the said Horace and wife have in their possession, the 
original bill of sale or conveyance, under which the complainants 
claim title, and that they refuse either to deliver it up, or permit 
the complainants to have access to it; and the said complainants af- 
ter specifically interrogating the said Horace and his wife Maria S., 
to all and singular, the matters charged in the Bill, prayed that 
the said defendants might be decreed to produce the said original 
Bill of sale or conveyance, to surrender to complainants the said 
slaves Jim and Eliza, or account for the same, and to pay tocom- 
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plainants the hire of the slaves, since the intermarriage of the de- 
fendants, and for further and other relief. 

To this Bill a Demurrer was filed, alleging the following 
grounds—First, Because no persons ought to be compelled to 
set forth or discover any matter or thing, which may subject him 
or her, to any pains, or penalties, or forfeiture whatsoever ; and 
therefore, as the said complainant’s Bill, on its face, seeks the 
discovery of a fact from the defendants, the discovery of which 
would subject them, (if true,) to a forfeiture of the estate sought 
to be recovered from them, they demur thereto. 

Second, Because the said complainants have not made any such 
case, or set forth any such title, as will entitle them in a Court of 
Equity to any discovery from the defendants, or any relief against 
them. 

After hearing argument upon the Demurrer, Judge Fleming 
declined expressing any opinion on the first ground, simply re- 
marking that if he were to sustain it, he would allow complainants 
to amend their Bill, by striking out so much of it as seeks a dis- 
covery from the defendants, of their marriage. 

Under the second head of Demurrer, various views were pre- 
sented by the counsel for the defendants. First, It was contended 
that Maria S. Dudley took an absolute fee to the negroes, either 
in her own right, or as the sole heir of her husband, William J. 
Dudley. That if this were not so, that she took at least an estate 
during the term of her zatural life; that if they were wrong in 
these positions, then they insisted that the whole instrument was a 
will, and if it were not, that portion of it, in favor of the complain- 
ants, was testamentary. That if the conveyance be a deed, and 
not a will, and the complainants entitled to take as remainder-men, 
that their estate is either legal or equitable ; if equitable, the trustee 
should have been made a party; iflegal, they have a full and ade- 
quate remedy at law. 

His Honor, Judge Fleming, overruled all of these grounds, ex- 
cept that the conveyance was testamentary in its character, as to 
the complainants; to which latter opinion the complainants excep- 
ted, and to all the rest the defendants excepted, so that we have, 
for the first time since the establishment of the Court, the novel 
spectacle, of two Bills of Exceptions, predicated on the same de- 
cision. . 

The Court below having determined to sustain the defendants 
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on another point, which would be fatal to the Bill, did not see fit 
to decide whether the complainants had the right to inquire of the 
defendants if they had not intermarried. There is, therefore, 
nothing for us to review in this behalf. We are inclined to think 
that the question was improperly propounded ; still we are clear 
that the Bill might have been amended by striking out this inter- 
rogatory. 

[1.] Wherea Demurrer to the whole of a Bill has been argued 
and allowed, the Bill is out of Court, and therefore cannot be reg- 
ularly amended. To avoid this consequence, the Courts will 
sometimes, instead of deciding upon the Demurrer, give the com- 
piainant liberty to amend his Bill, upon terms. But where the 
Demurrer leaves any part ofthe Bill untouched, the who'e may 
be amended, notwithstanding the allowance of the Demurrer, for 
the suit in that case continues in court. Story Eq. Pl. §459. 3 
Mitf. Eq. Pl. by Jeremy, 215, 216, and cases there cited. Cooper’s 
Eq. Pl.115. 11 Ves. 72. 

Upon the proper construction of the conveyance made by old 
Mrs. Mary Dudley, our opimion will be very brief, notwithstanding 
it has elicited such an admirable exhibition of “ complex and mul- 
tifarious learning,” by the erudite and ingenious counsel, who have 
conducted the argument. We have listened with patience and 
profound delight to a discussion, from which, it is not too much to 
say, my Lord Coke himself, were he in life, might derive both pleas- 
ure and profit. We lack the necessary time, had we the inclina- 
tion and the ability, to be “ raking in the ashes of antiquated cases,” 
(whose name is Legion, ) on this abstruse point of Black-letter lore. 

In the interpretation of all instruments, the intention of the par- 
ties is to be the cardinal rule for our guidance, and when discov- 
ered, it will be executed, if it can be done consistently with the rules 
oflaw. And we see nothing to prevent every clause and provis- 
ion of thisconveyance from being carried into effect. 

What was the object of the donor? To provide first for Maria 
S. Dudley during the life of her husband, and if she survived him, 
without children by him, then for her maintenance during her 
widowhood ; if he survived her without children by her, then, in 
trust for the support of him, and any offspring that he might have 
by another wife. And all these contingencies failing, or events 
happening, then the negroes are to return to her, (which they 
would do of course by operation of law,) and she finally gives them, 
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after her death, to her grand children, the complainants in the 
Bill. 

[2.] Under the rule in Shelley’s Case, “that when the ancestor, 
by any gift or conveyance, taketh an estate of freehold, and in the 
same gift or conveyance an estate is limited, either mediately or 
immediately, to his heirs in fee, or in tail, the heirs are words of lim- 
itation and not words of purchase.” (1 Reports 104 ;) or in Wild’s 
case, “that where lands are devised to a person and his children, 
and he has no children at the time of the devise, the parent takes an 
estate tail,” (6 Reports, 17, ) the words of this instrument might have 
been sufficient, unexplained, to have vested the fee to this property 
in Maria S. Dudley. Still there are superadded terms piled upon 
each other here, which take the case out of the operation of the 
principle and doctrine of those rules. The slaves are given in trust 
for the use and benefit of Maria S. Dudley, for and during the nat- 
ural life of her husband; then in trust, to and for the use of the 
child or children, of the said Maria S. Dudley, by Wm. J. Dudley, 
“who may be living at the time of her death, if more than one, then 
to be divided among them, share and share alike, to him, her, or them, 
his, her, or their executors, administrators, and assigns forever;” “and 
should it so happen that the said Maria S. Dudley should depart 
this life, leaving no child or children by the said husband,” &c. 

It is palpable from these quintuple phrases, that the obvious in- 
tent of the conveyance, was to constitute in the descendants of 
Maria S. Dudley a new stock of inheritance, and not that the is- 
sue of the daughter-in-law should take as heirs by descent and 
successively. And innumerable cases could be cited to show, that 
each set of these phrases, and even words of much weaker im- 
port had been seized upon by the Courts, to establish the in- 
tention, that the parties should take as purchasers, and not as heirs 
in the technical sense of that term. 

It is true, that in some late cases in England, commented on by 
Jarman, (2 Jarman on Wills, 275, ) the Courts in that country seem 
disposed to re-establish the original rules, in all of their stringency, 
and to hold that no after words shall do away with the force and ef- 
fect of the technical language, used in the instrument, especially 
where there is an intermediate estate, or a limitation over created. 
Such, however, was not the doctrine promulgated in the great case 
of Perrin and Blake, ( Hargrave’s Law Tracts, 501,) nor held at 
Westminster Hall, at and before the period of our revolution, when 





62 SUPREME COURT OF GEORGIA. 
Dudley vs. Mallery—Mallery vs. Dudley. 








we adopted the common law with the construction of the Brit- 


ish Courts upon it. 

Mr. Justice Blackstone, in delivering judgment in Exchequer 
in Perrin vs. Blake, states, that all the cases that had occurred from 
the statute of Wills to that time, (a period of about two centuries) 
in which heirs of the body had been construed to be words of pur- 
chase, were reducible tothese four heads; either where no es- 
tate of freehold is given to the ancestor; or where no estate of in- 
heritance is given to the heir; or where other explanatory words are 
immediatety subjoined to the former, or lastly, where a new inheri- 
tance is grafted on the heirs of the body; none of which, he adds, 
was the case then before the Court; but one of which, we may 
add, is the present case. 

In support of the proposition here laid down, I would refer to 
Perrin and Blake, 4 Burr. 2579. Atkinson vs. Hutchinson, 3 P. 
Wms. 258. 2 Eq. Ca. Abr. 294. Nichols vs. Cooper,1 P. Wms. 
198. 4 Brown, Ch.Cas. 542. Pinbury rvs. Elkin, 1 P. Wms. 563. 
Payne vs. Stratton, cited in 2 Atkins, 647. Doe vs. Lyde, 1 Dunf. 
and East, 591. Doevs Laming, 2 Burr. 1100. Luddington vs. 
Kine, 1 Ld. Raym.203. Blackhouse vs. Wells, 1 Eq. Cas. Abr. 184. 
King vs. Willing, 1 Vent.231. Love vs. Davis,2 Lord Raym. 1561. 

Retrogression as to this doctrine, may comport with public 
policy in the mother country, where estates tail are lawful, if not 
encouraged. The reverse, however, is true here, where estates 
tail have been abolished for more than half a century, and where 
every presumption is against the intention of the party, to violate 
the law, by attempting to create them. 

“ There are several cases,” says Chancellor Kent, “in a devise, 
in which the words heirs or heirs of the body, have been taken to 
be words of purchase, and not of limitation, in opposition to the 
rule in Shelley’s case—1, where no estate of freehold is devised to 
the ancestor, or he is dead at the time of the devise; 2, where 
the testator annexes words of explanation to the word heirs; as 
to the heirs of A. now living, showing thereby, that he meant by 
the word heirs, a mere descriptio personarum, or specific designa- 
tion of certain individuals. In such cases it appears, that the tes- 
tator intended the heirs to be the root of a new inheritance, or 
the stock of a new descent; and the denomination of heirs of the 
body is merely descriptive of the persons intended to take. 4 
Kent, 221. 
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Mr. Reeve, after reviewing the cases on this point, thus con- 
cludes: “From the foregoing authorities, it is considered as de- 
monstrated, that a strict legal construction, or a technical sense of 
any words, should not prevail against the superior force of inten- 
tion apparent on the instrument. Whenever, then, the matter 
becomes certain, that the term Heirs is used with the intent that 
they should take as purchasers, it is contended that the instrument 
should be so construed.” And he refers to Justice Buller’s ar- 
gument, in the case of Hodgson vs. Ambrose, reported in Douglass. 
“For such an intention,” says he, “is consistent with the rules of 
law ; and such estate might be given without the infringement of 
any rule.” Of this opinion was Lord Hardwicke in Bagshaw 
vs, Spencer, Lord Mansfield in Perrin and Blake ; Justices Aston 
_ and Willes, same case: Sir Joshua Jekyll in Papillon vs. Voice, 

reported in P. Williams ; Ch. Justice DeGrey and Baron Smythe 
in the case of Perrin vs. Blake, in the Exchequer chamber; to- 
gether with many other distinguished characters.” Reeve’s Dom. 
Relat. 465. See also 2 Dall. 244. 6 Peters’, 68. 1 Hen. and 
Munf. 240. Dev. Eq. Rep. 189. 1 Bailey, 119. 6 Yerger, 96. 
4 Stewart and Porter. 

We recognise then the rules in Shelley’s and Wilde’s cases, 
as the settled principles of the common law, brought to this coun- 
try by our ancestors, adopted by our state Legislature, and that 
whatever may be the feudal reasons, in which they originated, 
and which have ceased to exist, they must continue to be a por- 
tion of the public law, until abrogated by statutory enactment; still 
we are not willing to take the retrograde step which is indicated 
by the late decisions to which we have alluded. We are admon- 
ished against this, from a perfect conviction that the effect of these 
rules, with the relaxations from a rigid adherence to them, recog- 
nized in this country, operate in numerous cases of great hardship, 
to defeat the intention of parties. 

Had an estate tail been created by this instrument, our statute 
would have vested the fee in Maria S. Dudley ; our opinion is that 
no such estate was created. 

[3.] But it is said, that, admitting the fee did not vest in Maria S. 
Dudley, as the first taker under the clause in favor of her and her 
child or children, that the fee, under the rule in Wilde’s case, vest- 
ed certainly in William J. Dudley; and that he dying without chil- 
dren, and intestate, she succeeded to the inheritance as heir at law. 
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What estate William J. Dudley would have taken, had he sur- 
vived his wife, whether the usufruct for life, or the fee in this prop- 
erty, itis needless to determine. Whatever estate he would have 
taken, was limited upon the event of his wife’s dying without 
children before him. Butshesurvived him. He being dead, then, 
when the particular estate terminated, and the estate given to 
him being upon the contingency of his surviving her, the reversion 
in fee vested in the grantor, and not in him, or any one claiming 
under him. The whole instrument taken together, shows, as we 
think, most obviously, that it was the intention of old Mrs. Dud- 
ley, that the vesting should be postponed, and not the actual pos- 
session only. 1 Jarm. on Wills, 770. 7 Metcalf’s Rep. 363, 378. 

[4.] But it is argued by counsel for the defendants below, that 
if they are wrong in the foregoing positions, that Mrs. Mallery 
took an estate in the negroes, at least for and during the term of 
her natural life, by ¢mplication. 

Estates by implication are restricted probably to Wills. At 
any rate, I can find no reported case under deeds. They are sus- 
tainable only upon the principle of carrying into effect the inten- 
tion of the testator. And unless it appears, upon an examination 
of the whole instrument, that such must have been the intention, 
there is no bequest by implication. Besides, an implication may 
be rebutted by a contrary implication, which is equally strong.— 
3 Paige,9. 4 Bro. Ch. Cas. 534, 535. 13 Pick. 159. 23 Pick. 
293, 294. 2 Jarman on Wills, 464, 465. 

Now, without assigning any other reason against the ground 
here taken, it is perhaps quite enough to say, that by the 
instrument, it will be perceived that Maria 8S. Dudley takes an 
estate in the slaves during widowhood, in the event of surviving 
her husband, without children by him—the very facts now exist- 
ing. How thencan she take an estate by implication, during the 
term of her natural life? Would not such a construction involve 
a manifest absurdity ? 

[5.] Is this paper then, a deed or a will? It is wholly ummeces- 
sary to express any opinion upon the entire instrument, or any 
other portion of it, except the clause which disposes of the rever- 
sion tothe complainants. For if the views we have already taken 
be well founded, all other interests have ceased, whether it be the 
one or the other. 

We concur, however, in the judgment below, that it is a will as 
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to the notes, and ready money, and the interest of the complain- 
ants and a deed for all other purposes. 

The ¢rust created by the instrument ceased, or was executed, 
to speak with more technical precision, at the death of William J. 
Dudley. Maria S. Dudley, his wife, then took an estate for life 
in the slaves defeasible by her marriage. Upon the happening of 
that event, the property reverted to the donor, who has given the 
same to her grand-sons, the complainants, not in presenti, but af- 
ter her death. No present interest passed to them. And this it 
was competent for her to do, either by the same or a separate in- 
strument. A reversion may be disposed of by deed or will. This 
branchof the caseis controlled by the decision in Hester and Young, 
made at this place twelve months since, (2 Kelly, 46,) and is dis- 
tinguished from the two cases determined at Milledgeville, in 
November last of Cumming vs. Ware, and Jackson et al vs. Cul 
pepper, in this, that there a present interest vested, but a life es- 
tate or use was reserved, whereas, here nothing is given until af- 
ter the death of the donor. 

[6.] It only remains to notice one other point in the pleadings. 
His Honor, the presiding judge, held in accordance with the re- 
cent S. Carolina cases, that a Bill well lies in a court of Equity 
for the specific delivery of slaves, which are withheld from the 
possession of the rightful owner, and that it is sufficient to give 
jurisdiction to the Court, to state in such Bills that the slaves are 
the property of the complainant, and that their possession is with- 
held by the defendant. 

We yield our unqualified approval of the motive which has 
prompted these adjudications, namely, humanity to the slave, 
the interest of the owner, and a just regard to the ties which bind 
the master and slave together. Those who are acquainted with 
this institution, know, that the master and slave form one family, 
or social compact, being usually reared together on the same lot 
or plantation, and feeling toward each other the kindest sympa- 
thies of our nature. And notwithstanding a distinguished states- 
man at the North has predicted that in case of war, the South 
would become the Flanders of America, the history of the last 
two wars, and of the last seventy years, commencing with Lord 
Dunmore’s fruitless attempt to stir up a servile insurrection in 
Virginia, falsifies this opinion. No subordinate class in the world 
entertain the same strength of attachment toward their superiors. 

VOL. IV. 9 
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And this feeling is to a great extent reciprocated. The very 
strength and security of the South consists in the loyalty of our 
negro population to their owners. 

Instead of weakening, our desire is to maintain and promote this 
mutual attachment and good will. But we cannot, for the very rea- 
sons assigned in these cases, go to the extent of holding that it is suf- 
ficient merely to allege in the Bill, that the slaves sought to be re- 
covered are the property of the complainant, and withheld by the 
defendant. In many, I am prepared to say from my own expe- 
rience, in a majority of the suits instituted for the recovery of 
slaves, humanity to both races requires that there should not be a 
specific delivery. And the very case under consideration illus- 
trates the truth of this assertion. By reference to the conveyance, 
it will be seen that Eliza, one of the slaves sued for, was only four 
years old at its date, in 1837. She is, consequently, now, fifteen. 
She knows no other mistress but Mrs. Mallery, who has reared 
her from infancy. It is true that Mrs. Mallery is not, in the elo- 
quent and emphatic language of my young Brother, who argued 
this cause for the complainants, “ of the blood” of the donor, still, 
m point of fact, she occupies a nearer relationship toward this 
girl, than the complainants do, who are lineally descended 
from old Mrs. Dudley. Besides, it is likely, that this slave has 
formed ties of a more tender character in the neighborhood 
where she resides, to sunder which, would be an act of flagrant 
cruelty. 

Female slaves are sometimes pledged for the payment of loan- 
ed money, and the burrower returns after the lapse of many 
years, tenders payment and claims the right to redeem his prop- 
erty, which has multiplied to a numerous family; here, as it of- 
ten happens, the best feelings of our nature are opposed to the 
legal or equitable right. 

Slaves, then, being by our law, chattels, we think it best, that as 
a general rule, chancery should not entertain a Bill for their specific 
delivery. And that to give jurisdiction, it is necessary to charge 
and prove peculiar circumstances—as, that they are family ser- 
vants, a carpenter, blacksmith, wagoner, hostler, &c. This wilh 
give the defendant an opportunity of stating in his answer the pe- 
culiar circumstances connected with his possession; and the spe- 
cial jury, under the direction of the Chancellor, will constitute 2 
fit and proper tribunal, to pass upon the peculiar features of each 
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case, and to decree either a specific delivery of the property, or 
its equivalent in money. 

And this is in conformity with the practice of the English Courts, 
from which ours is derived. There, a Bill will not lie for the spe- 
cific recovery of chattels, unless where the remedy at law by 
damages, would be utterly inadequate, and leave the injured par- 
ty in a state of irremediable loss. In all such cases, Courts of 
Equity will interfere, and grant full relief by requiring a specific 
delivery of the thing which is wrongfully withheld. 2 Stor. Eg. 
Jur. §709. 

Thus, where the lord of the manor was entitled to an old altar 
piece, made of silver, and remarkable for a Greek inscription, 
and dedication to Hercules, it was decreed to be delivered up as 
a matter of curious antiquity which could not be replaced in val- 
ue. Somerset vs. Cookson, 3 P. Wms. 390. So where an estate 
was held by the tenure of a horn, and a bill was brought to have 
it delivered up, it was held maintainable; for it constituted an 
essential muniment of his title. Pusey vs. Pusey. 1 Vernon, 273. 
The same principle applies to any other chattel, whose principal 
value consists in its antiquity ; or in its being the production of 
some distinguished artist; or in being a family relic or ornament, 
or heir-loom; such, for instance, as ancient gems, medals, and 
coins ; ancient statues and busts ; paintings of old and distinguish- 
ed masters; and even those of a modern date, having a peculiar 
distinction and value, such as family pictures and portraits and 
ornaments, and other things of a kindred nature. Fells vs Read, 
3 Ves. Jr. 70. Lloyd vs. Loaring, 6 Ves. 773,779. Lowther vs. 
Lowther, 13 Ves.95. Pearne vs. Lisle, Ambl. 77. Macclesfield 
vs. Davis, 3 Ves. and Bea. 16,17,18. Nutbhrown vs. Thornton, 10 
Ves. 163. Arundel vs. Phipps, 10 Ves. 140, 148. Cited Ibid. 

I would merely add that the act of 1821, ( Prince, 449,) passed 
the more effectually to quiet and protect the possession of person- 
al property, and to prevent taking possession thereof by fraud or 
violence, gives a summary remedy to re-possess owners of negroes, 
and other chattels, against adverse claimants, who have gotten 
hold of them by violence, seduction, or other unlawful means. 
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No. 6.—Samvet Cooper and Hamitton Worsuam, by their next 
friend, &c. vs. The Mayor and ALDERMEN of the City of Savannah. 


{1.] Free persons of color are not citizens as contemplated by the Constitution 
and laws of this State. 

[2.] A tax imposed by the corporate authorities of the city of Savannah, of one 
hundred dollars on free persons of color, who may remove from any part of 
this State, to reside in the city—who have no visible property, must be col- 
lected by hiring out such free persons of color, as provided by the Act of 1815, 
and not by imprisonment of such free persons of culor, as declared by the city 
ordinance. Such ordinance being repugnant to the laws of this State, is 
void. 


This was an application for discharge under a writ of Habeas 
Corpus, in Chatham county, before his Honor Judge Fiemrne. 


The fifth seetion of an ordinance passed by the Mayor and 
Aldermen of the city of Savannah on the 27th day of August 1839, 
reads as follows : 

“ Each free person of color who may remove to this city, to re- 
side herein, from any other part of the State, shall pay to the Treas- 
urer the sum of one hundred dollars, within thirty days from the 
date of his arrival as aforesaid, which said sum shall be in addition 
to any poll, or other tax, assessed by this ordinance upon free 
persons of color, and if the said sum be not paid as aforesaid, the 
Mayor upon information lodged with him of said default, shall 
and may issue his warrant, under his hand and seal, directed to 
the Marshal or any of the City Constables to execute, directing 
him, or any of them to arrest and commit to the common jail, such 
free person of color, so in default, and the said free person of col- 
or shall be confined therein until the said sum of money is paid, 
or he or she shall be discharged by order of council, or due course 
of law.” 

It was agreed, between counsel, before his Honor Judge Flem- 
ing, upon the return of the Habeas Corpus, that the petitioners 
were arrested by the warrant of the Mayor of Savannah, by vir- 
tue of the above section of the ordinance of 1839, and committed 
on proof of the facts of removal and residence ; they appealed to 
the Mayor and Aldermen in council, who confirmed the action of 
of the Mayor. And that for default of payment, the petition- 
ers were committed to the common jail. 
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After argument by counsel, his Honor decided— 

“ That the question does not arise as to the power of the May- 
or and Aldermen under the ordinance, but whether as a corpora- 
tion, they had a right to pass such an ordinance. For the powers 
of the Mayor and Aldermen, we must look to the Acts of the 
Legislature. The 17th Section of the Act of 1825, enacts that 
the said Mayor and Aldermen shall have power to pass all ordi- 
nances, rules, and regulations, necessary for the government of 
slaves and free persons.of color, within the city of Savannah, and 
hamlets thereof. Does this 17th Sect. empower the Mayor and 
Aldermen to pass the ordinance under which these petitioners 
are confined? The argument of counsel is, that no power is giv- 
en to the Mayor and Aldermen to imprison, except by the 12th 
Sect. for fines, forfeitures and penalties, and that even then the 
imprisonment is limited to ten days and nights. To this it has 
been answered, that the 12th Sect. applies only to white persons 
—that the power over slaves and free persons of color, conferred 
by the 17th Sect. is unlimited, with the single exception that no 
ordinance, rule or regulation can be passed, contravening the 
laws of the State, or the institutions thereof. This answer, to my 
mind, is satisfactory, and the only question to be determined, is, 
whether this 17th Section conflicts with any law of the State, or 
with the Constitution. I have not been able to bring my mind 
to the belief that it does.” After giving his reasons therefor, his 
honor says: “So far from the ordinance conflicting with the 
laws of the State, it has carried out the very letter and spirit of 
those laws.” * * * * “An effort has been made to place 
these petitioners upon the footing of citizens of our State. I 
have not the patience to attempt an answer to this argument. I 
simply say, they are not citizens, and God forbid they ever should 
be. It is true they have rights, and such rights as they have are 
protected by our laws ; but it is not among those rights to force 
themselves upon a community, who regard them as equally dan- 
gerous to themselves, and destructive of the comfort and happi- 
ness of their slave population.” * * * “I conclude by say- 
ing, as an explanation of the fact that I have not noticed certain 
points in the argument of counsel, that I have not regarded this 
hundred dollars as a tax, nor as a forfeiture, but as a municipal 
regulation, to prevent the increase of free persons of color in our 
city. As such I deem it equally wise and proper. It is ordered 
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that the petitioners be remanded to jail.” To which decision, 
counsel for petitioners excepted, and have assigned the same as 
error. 


Joun W. Owens and McQueen McInrToss for plaintiffs in error. 


We hold that His Honor erred in determining that the 17th 
Section of the Act of 1825 empowered the Mayor and Aldermen 
to pass the ordinance under which the prisoners are confined. 

That Section empowers the Defendants to pass Ordinances, 
Rules and Regulations for the government of free persons of color. 
See Laws of Georgia, Vol. IV, 465. 

The prisoners are confined by virtue of a clause of the general 
tax ordinance of the city of Savannah, not framed for police regu- 
lation, but for the purpose of raising money. 

This ordinance is made under the authority conferred by the 
7th Section of the Act of 1825. By that Section, the Defendants 
in error are authorized to raise money in two ways: 

Ist. By Poll Tax. 2d. By assessment on real and personal es- 
tate. See Vol. IV, 464. 

The hundred dollars demanded from the prisoners, if a tax, is 
illegally required, as it is expressly declared to be “in addition to 
the Poll Tax,” and is not assessed upon real or personal estate. 

If it be a tax, legally imposed, the mode employed for its collec- 
tion is illegal. 

Taxes due to the city of Savannah shall be collected in the same 
way as those due to the State. Vol. IV, 465. 

Taxes due to the State by free persons of color are not collect- 
edin the manner pointed out by the ordinance. Prince’s Dig. 
859. 

But if passed by virtue of the 7th or 17th Section, it is equally il- 
legal, because it contravenes the laws of the State of Georgia— 
See Vol. IV, 465. 

By the Common Law, a corporate body cannot force obedience 
to its bye-laws by the imprisonment of the offender, nor by for- 
feiture, unless the power be given expressly. Clarke’s Case, 
5 Coke, 64. Chamberlain of’ London’s, Case, Ibid, 63. Kirk vs. 
Norill,1, T. Rep. 118. 

And this power is expressly given by the 12th Section of the 
Act of 1825 alone, and the Court below decides: that Section to 
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be wholly applicable to white persons. By that Section, the im- 
prisonment is limited to ten days and nights. 

His Honor erred in determining that free persons of color are 
not so far citizens as to entitle them to a residence in the city of Sa- 
vannah at their pleasure. 

In Georgia, free persons of color have constitutional rights.— 
State vs. Philpot, Dudley’s Rep. 46. Habeas Corpus will lie in 
their behalf, Ibid. They may hold real estate, Prince’s Dig. 797, 
99. They are subject to taxation, Ibid, 859. They may sue and 
be sued, Ibid, 802. 

The ordinance is unreasonable, oppressive, and unequal, and 
void, and his Honor erred in determining otherwise. Angel and 
Ames on corporations, top page, 289, ch. X, Sec.5. Commonwealth 
vs. Worcester, 3 Pick. 462. Magna Charta, ch, XIV. R. M. 
Charlton’s Rep. 26. Prince’s Dig. 810. 

If any one of the preceding points be sustained by this Court, 
his Honor erred in remanding the prisoners to jail. 


R. M. Cuaruton, for Defendants in error. 


The points brought up may be classed under two heads. 1st. 


That the fifth Section of the ordinance of the Corporation of Sa- 
vannah is unconstitutional. 

2d. That it is illegal—being in opposition to the laws of this 
State. 

1st. Free persons of color are not citizens, but residents: A 
citizen is entitled to all the privileges of the State. These per- 
sons are not. Prince, 794. If citizens, they could represent us 
in the Legislature, for the constitution does not speak of free 
white citizens. Ib. 903. 

2d. This is neither a tax nor a fine, but a municipal regulation 
‘ intended to prevent these persons from accumulating in the City, 
passed under the 17th Section of the Act of 1834, giving power 
“to pass all ordinances, &c., for the government of slaves and free 
persons of color.” 

If a tax, by the Act of 1815, ( Prince, 859,) the collector has a 
right to levy on and hire out free persons of color, failing or refu- 
sing to pay their taxes. Until hired, they must be committed. 


By the Court—Warner, J., delivering the opinion. 
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[1.] The Court below, did not err in ruling the petitioners were 
not citizens of this State, as contemplated by the constitution and 
laws thereof. 

*Free persons of color have never been recognized here as 
citizens ; they are not entitled to bear arms, vote for members of 
the legislature, or to hold any civil office. They have always 
been considered as in a state of pupilage, and been regarded as 
our wards, and for that very reason we should be extremely care- 
ful to guard and protect all the rights secured to them by our 
municipal regulations. They have no political rights, but they 
have personal rights, one of which is personal liberty. The peti- 
tioners complain that they are illegally imprisoned in the common 
jail of the city of Savannah. It appears from the transcript of 
the record, that the petitioners were arrested and imprisoned by vir- 
tue of a warrant issued from under the hand of the Mayor of the city 
of Savannah, on the 14th day of October, 1847, for a violation of the 
5th Section of an ordinance passed by the Mayor and Aldermen 
of the city of Savannah, on the 27th day of August, 1839, which 
reads as follows: “An ordinance to amend and consolidate the 
various ordinances of the city of Savannah; for raising a fund for 
the support of a watch in the city of Savannah, and to prescribe 
the mode of assessing and collecting taxes in the city of Savannah, 
and for other purposes connected therewith.” “Each free per- 
son of color who may remove to this city to reside herein, from 
any other part of the State, shall pay to the Treasurer the sum of 
one hundred dollars, within thirty days from the date of his arri- 
val as aforesaid, which said sum shall be in addition to any poll or 
other tax, assessed by this ordinance upon free persons of color, 
and if the same be not paid as aforesaid, the Mayor, upon infor- 
mation lodged with him of said default, shall and may issue his 
warrant under his hand and seal, directed to the Marshal or to 
any of the city constables to execute, directing him or any of 
them to arrest and commit to the common jail such free person 
of color so in default, and the same free person of color, shall be 
confined therein until the said sum of money is paid, or he or 
she shall be discharged by order of council or due course of law.” 


*Note.—By a joint resolution of the Legislature of Georgia, in 1842,it was 
unanimously Resolved, that free negres are not citizens of the U. S., “and that 
Georgia will never recognize such citizenship.” Pam. Acts, 1842, p. 182p. [Rer. 
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By the 7th Section of the Act of 24th Dec. 1825, authorizing the 
corporation of the city of Savannah to assess taxes, &c. it is provi- 
ded that such taxes shall be collected by the proper officers, in such 
manner as the taxes of the State are collected and enforced, 

The 12th Section of the Act provides that where there is nei- 
ther lands, goods or chattels to be found, out of which to collect 
the penalties imposed by warrant of distress and sale, then it 
shall be lawful for a majority of the Mayor and Aldermen, by ex- 
ecution duly issued, to imprison the offender in the common jail 
of the county of Chatham, not to exceed ten days and nights.— 
The 17th Section of the Act gives to the Mayor and Aldermen 
full power to pass all ordinances, rules and regulations necessary 
for the government of slaves and free persons of color within the 
city of Savannah and hamlets thereof. The 20th Section of the 
Act prohibits the corporation of the city of Savannah, from pas- 
sing any ordinance, rule or regulation, contravening the laws of 
this State, or the Constitution thereof. Dawson’s Compilation, 
464-5. 

[2.] That the corporate authorities of the city of Savannah have 
ample power conferred on them by the Legislature, by the 17th 
Section of the act of 1825, to make all such rules and regulations 
as may be deemed proper for the well-being and safety of the 
inhabitants of the city, in regard to the conduct and residence of 
free persons of color within the corporate limits of the city, we 
do not doubt; but the question presented by the record, and bill 
of exceptions now before us, is, whether the petitioners are im- 
prisoned for the violation of any rule or ordinance made by the 
corporation under the 17th Section of the Act for that object, or 
whether they are imprisoned for the non-payment of a taz, im- 
posed by the corporate authorities of the city. The right of the 
city authorities to impose a tax upon free persons of color within 
the corporate limits of the city, is recognized. But if the ordi- 
nance which the petitioners are charged to have violated be a tax 
ordinance, and the offence for which they are imprisoned is the 
non-payment of the tax imposed by such ordinance, then, in our 
judgment, theirimprisonment is illegal. While we admit the right 
of the corporation to impose and collect the tax specified in the 
ordinance ; yet we deny the right of the corporation to enforce 
its collection by imprisonment. 

It is quite apparent, we think, from the face of the act of 1826, 

VOL. Iv. 10 
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that the taxes authorized to be assessed by the corporate authori- 
ties of the city of Savannah, should be collected in the same man- 
ner as the taxes of the State are collected, with the exception of 
the ten days and nights imprisonment authorized by the 12th Sec- 
tion of the Act. The 12th Section, however, in our judgment, 
was intended to apply to free white persons. 

By the 9th Section of the Act of 2815, it is declared, “In all 
cases where free persons of color shall fail or refuse to pay the 
taxes charged against them, and shall have no property on which 
to levy, the collector may levy on and hire out said free person 
of color for such price as will preduce the amount due the State.” 
Prince’s Dig. 859. The Court below was of the opinion that the 
non-payment of the one hundred dollars, for which the petition- 
ers were imprisoned, was not a tax, and therefore refused to dis- 
charge them. 

The object of the ordinance enacted by the Mayor and Alder- 
men of the city of Savannah, appears upon its face to be to raise 2 
fund for the support of a watch in the city, and to prescribe the 
mode of assessing and collecting ¢azes in the city of Savannah, 
and for other purposes connected therewith. 

Indeed, the 5th Section of the ordinance declares, each free 
person of color who may remove to the city to reside, shall pay 
to the treasurer the sum ef one hundred dollars in addition to any 
poll or other ¢az, assessed by this ordinance upon free persons of 
color. 

When we take into consideration the object of the ordinance, as 
well as the ordinance itself, our minds are irresistibly forced to 
the conclusion that the section which imposed the payment of one 
hundred dollars on free persons of color removing to the city to 
reside, from other parts of the State, is a tax, and nothing else but a 
tax, and being a tax, its collection cannot be enforced, by the impris- 
onment of the petitioners. The mode for collecting the tax is 
pointed out by the act of 3815, which provides the petitioners 
shall be hired out for the payment of their taxes, and that portion 
of the ordinance which declares the petitioners shall be impris- 
oned for the non-payment of the one hundred dollars tax imposed, 
is repugnant to the laws of the State and void. 

It was insisted, however, on the argument, that admitting it was 
a tax, the petitioners might be detained in prison until arrange- 
ments could be made to hire them out, in accordance with the 
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such object appears on the face of the warrants of commitment 
which are returned as the cause of their caption and detention. 
Let the judgment of the court below be reversed, and the petition- 
ers discharged. 











No. 7—Caarves Spatpine, Admr, &c. plaintiff in error, vs. ANN 
Griae, defendant in error. 


[1.] An instrument conveying slaves, importing an absolute gift on its face, and 
duly recorded, with a condition that if the grantee should die before the gran- 
tor, the property shall revert; and with a proviso that the grantee shall pay te 
each slave two dollars per month during their natural lives—is not a testa- 
mentary paper, but a deed. 

[{2.] The criterion for determining whether an instrument is a deed or a will, is 
the intention of the maker as to the character of the estate, and as to the time 
when the estate is to take effect. 

{3.] The estate created by this instrument is an absolute property in the slaves 
upon a condition subsequent. 

[4.] Naked possession is not per se, a bar under the statute of limitations, when 
the beginning of the possession is permissive. 

{5.] Possession of property by agreement with the owner, entered into at the 
time when the title is executed by the grantor, is not adverse possession, and 
creates no title under the statute; but it may become adverse possession by a 
claim of title by the tenant, brought home to the knowledge of the owner; and 
the statute commences to run only from the time that the knowledge of the 
claim is thus brought home. 

{6.] Declarations of the tenant that he is in possession in his own right, where 
the commencement of the possession is permissive, and not brought home to 
the knowledge of the owner, does not constitute adverse possession. 

[7.] This deed is not in conflict with the laws of Georgia, prohibiting manu- 
mission. 


This was an action of Trover in Effingham Superior Court, 
tried before Judge Fleming. 


The facts of the case necessary to be understood, are fully 
set out in the opinion of the Court. 
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Rost. M. Cuaruton, for plaintiff in error, contended, 


1st. That the paper was a will, not only from the ambiguity on 
its face as to the time when it should take effect, but also from 
the parol evidence elicited by the other party. Hester vs. Young, 
2 Kelly, 46,9. Pitts vs. Mangum, 2 Bail. 588. Crawford vs. 
McElvy, 2 Speer, 230. Sp. Eq. 256. & 

2d. This paper, if a deed, is subject to the ban of the Act of 
1818, (Prince,794.) A part of their earnings is “virtually” giv- 
en to the slaves under this paper, in opposition to the Statute 
Law; and “void in part; void in whole.” 1 Saunders’ R. 66 
a, Note1. Crossley vs. Arkwright, 2 D. and E. 603. Dunn vs. 
Dolman, 5 Ib. 641. Rock vs. Phayer, 13 Wend. 53. Loomis vs. 
Newhall, 15 Pick. 167. 1 Brock. R. 184. 8 John.198. Good- 
rich vs. Downs, 6 Hill’s Rep. 441. 

The statute of 1818 does more than that of 1801. It declares 
the instrument void ; and the 4th Section provides for the sale of 
the slaves in whose behalf such an illegal effort to manumit is 
made. This is utterly inconsistent with the idea that the obnox- 
fous clause only is void. Linam vs. Johnson, 2 Bail. 137. Mays 
vs. Gillam, 2 Rich. R. 160. 

The positions of counsel for defendant in error, that this is con- 
tained in a proviso, and consequently is no part of the deed, and 
also that it is a condition subsequent, are untenable. 

It is true, that formerly, it was held that where there were two 
clauses in a deed or a will, so totally repugnant to each other that 
they could not stand together, the first in the deed, and the last 
in the will should prevail. To this it is answered— 

1st. This rule has long since been virtually disregarded and an- 
nulled. 1 Chit. Bl. 308, note 21. 1b. 207. 2 Kelly, 49. 

2d. It cannot apply here, for the intention throughout this deed 
is perfectly consistent. 

3d, This never was a rule by which to test the intention of the 
donor, but where there were two inconsistent intentions, to say 
which should prevail. 

The remaining exception is that the court erred in charging 
that adverse possession must be brought home to the real owner. 
If the possession was notoriously adverse, it would not avail the 
owner that he had not been expressly told of it. 


Ep. J. Harpen, for defendant in error, contended, 
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1st. The paper is nota will, There is nothing on its face to 
show the grantor did not intend the estate to vest at once. And 
the parol evidence was introduced to explain the possession mere 
ly; onthis point see Horn’s Ez’r vs. Gartman, Florida R. 63. 

The remainder to the grantor, in the event of the grantee’s 
death, presupposes and requires an estate to have vested in the 


grantee. 

2d. As to the paper being obnoxious to the provisions of the 
Act of 19th Dec. 1818. 

I. Under the common law rules of interpretation, this proviso 
or condition subsequent is void, because it is repugnant to the na- 
ture of the estate granted—a fee simple. 4 Kent, 131. 2 Bi. 
156. 1 Smith’s L. C. 288, (top.) 

II. The statute creates no new mode of construing deeds, and 
we must be governed by the above rule of the common law. But 
the statute itself is declaratory of its own meaning, by providing 
that only so much of the instrument as provides for manumission, 
the clerk should refuse to record. My learned opponent was of 
the same opinion in Roser vs. Marlow, et al. R. M. Charl. Rep. 547. 

III. This provision is not inconsistent with absolute slavery.— 
And “if the deed may enure in different ways, the grantee shall 
have his election, which way to take it.” 3 John. 387. 

3d. The plaintiff in error is estopped from urging a defence 
founded in fraudem legis, at least after a conveyance in fee.— 
“ Nemo allegans suam turpitudinem est audiendus.” 4 Peters, 83. 
1 Stark. Ev. 296, 7. 1 Greenl. Sec. 23,4. 1 Hill, S. C. 425, 6. 

The possession of the defendant below is entirely consistent 
- with the deed, (2 Har. and McH. 145,) and the evidence explana- 
tory of it. 


By the Court——Nisset, J. delivered the opinion. 


This action of Trover was founded on the following instrument: 
“State of Georgia, McIntosh county.—Know all men by these pres- 
ents, that I, Ann Cunningham, of the city of Darien, in the county 
and State aforesaid, for and in consideration of the regard and es- 
teem I have and bear to Ann Grigg, and for divers other good caus- 
es and considerations me hereunto moving; I have given, bargain- 
ed, sold and delivered, and by these presents, do give, bargain, sell 
and deliver unto the said Ann Grigg, of the city, county and State 
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aforesaid, three slaves, named Judy, Bella, and John her son, to 
have and to hold said slaves, with the future issue and increase of 
the females unto the said Ann Grigg forever. But if the death of 
the said Ann Grigg should take place before my decease, then the 
said slaves, and the future increase and issue of the females are to re- 
vert tome. Provided, that the said Ann Grigg, after the said slaves 
shall come into her possession, will pay to each of said slaves the 
sum of two dollars per month during their natural lives. In wit- 
ness whereof I have hereunto set my hand and seal, this third 
day of August, eighteen hundred and thirty-eight.” 
Sealed and delivered 

in presence of (Signed,) Ann CunninGuaM, [L, 8.] 
H. W. Provproot, 
N. M. Caper, J. Pp. 

The plaintiff, Ann Grigg, claimed title under this instrument. 
The defendant, Charles Spalding, plead that he came into pos- 
session of the negroes mentioned in the writ, (being the same 
named in the foregoing instrument) as executor to Mrs. Ann 
Cunningham, that he took them into possession as her property at 
the time of her death, to pay her debts and to deliver the residue 
to her legatees as directed by her will; and the statute of limi- 
tations. 

The plaintiff proceeding with her cause, tendered in evidence 
the instrument before transcribed, which was demurred to upon 
two grounds. 

1st. Because it was a testamentary paper and not a deed, and 
had not been admitted to probate. 

2d. Because it was contrary to the policy of our laws against 
manumission, and particularly in conflict with the Act of 1818 up- 
on that subject. 

The court admitted the evidence, determining that the paper 
was a deed, and not against the policy of the laws against manu- 
mission, and not in conflict with the Act of 1818. 

[1.] To which the defendant excepted. We are with the court 
below, and our first duty is, taking up the exceptions in the order 
in which they are presented on the record, to demonstrate that the 
instrument is not testamentary, but adeed. If it were not a deed, 
but testamentary in its character, then the exception is well ta- 
ken; for the plaintiff could not, in that event, set up title under it 
until passed to probate. 
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[2.] In determining the character of this instrument, we take 
the criterions of construction, adopted by this court in Hester, 
Ez’r.vs. Young, (2 Kelly, 46), to wit; “ The intention of the ma- 
ker as to the character of the estate, and as to the time it is to take 
effect.” “Ifthe instrument has no effect until death, and that is 
upon the whole the intention of the maker, it is a will.” The 
objection to it, in this stage of the case, occurring when it was 
tendered in evidence, we are confined to the paper itself, for the 
ascertainment of the intention. That is to be ascertained by a 
careful consideration of all its parts together. We recognise also 
another rule of construction, adverted to by counsel for the defen- 
dant in error, and that is, where there is a lesser and greater in- 
tent manifest, and they are irreconcileable, the lesser yields, and 
the greater prevails. The particular form of the instrument, does 
not characterize it as a deed, for it may want the technical forms 
of a will, and yet be a will. Either this paper is a deed which 
passes the estate tn presenti, or it is a will which conveys no inter- 
est until the death of the testator. 

It is important first to determine what kind of estate the ma- 
ker intended to give, and this will depend somewhat upon the 
question, what kind of instrument we determine this to be. If it 
were a will, then the proviso or condition as to the survivorship 
of the testatrix, she being dead, and Miss Grigg, the legatee, in life, 
would amount to nothing, and Miss Grigg would take the abso- 
lute property without condition. We do not consider that the 
proviso, as to the payment of two dollars per month to each of 
the negroes, during their natyral life, affects the character of the 
estate at all. I shall consider that proviso, with more particular- 
ity hereafter. We say, however, that this instrument is a deed; 
it being a deed, what kind of estate did Mrs. Cunningham intend 
to convey to Miss Grigg? The estate intended to be conveyed, 
is in our conception, an absolute property in the negroes, to take 
effect upon the execution of the instrument; subject, however, to 
be defeated upon the happening of the contingency named; to 
wit, the death of Miss Grigg, before the decease of Mrs. Cun- 
ningham. Upon the face of the deed, it is apparent, that had Miss 
Grigg died before Mrs. Cunningham, the estate, by that event, in 
her heirs, would have been defeated, and the property would have 
reverted. It is also apparent that surviving her, the estate was 
intended to continue to her, (Miss Grigg,) and her heirs. It can 
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not be said that had Mrs. Cunningham survived Miss Grigg, she 
would have held an estate in reversion, or that by the terms of 
this deed, the grantor intended to create an estate in reversion for 
herself, upon the death of the grantee, she surviving. Because, 
“an estate in reversion is the residue of an estate left in the 
grantor to commence in possession, after the determination of 


some particular estate, granted out by him.” Here there is no 
particular estate granted out. Besides, reversions are created by 
operation of law, and not by deed. A reversion, says Coke, is 
the returning of land to the grantor or his heirs, after the grant is 
over. After an estate for life, or years, or at will, the property, 
by operation of law, reverts. In this case the grantor (grantress 
it ought to be, but there is no such word,) expresses in the deed a 
final disposition of the property. There is here no particular es- 
tate, and no room for the operation of law. See 1 Vol. Chitty’s 
Black. edit. of 1846, 2 book, page 175. Co. Litt. 22. 1 Inst. 142. 

I should call this, (were the property land) an estate upon con- 
dition. “An estate upon condition, expressed in the grant 
itself, is where an estate is granted, either in fee simple, or other- 
wise, with an expressed qualification annexed, whereby the estate 
granted shall either commence, be enlarged, or be defeated up- 
on performance or breach of such qualification or condition.”— 
( Black. Com. book 2, p.154. Co. Litt.215. 2 Cruise's Dig.10, 11, 
13.) The condition may be precedent or subsequent. Subsequent 
conditions are such by the failure or non-performance of which, 
an estate already vested may be defeated. (Black. 2 book, p,154, 
5, Litt. Sect. 328.) 

[3.] Thus in this case, we think the estate vested by the terms 
of the deed; and that it was liable to be defeated by the qualifica- 
tion or condition subsequent, that Miss Grigg should survive Mrs. 
Cunningham. Her outliving Mrs. Cunningham was the condi- 
tion upon which the estate should continue to her and her heirs. 
Had she died first, the condition would not have been fulfilled and 
the estate would have been defeated. The condition was intend- 
ed to operate as a defeasance. Thus we have ascertained the in- 
tention of the grantor as to the character of the estate. Our rea- 
soning thus far has been founded on the assumption that this pa- 
perisadeed. It may be replied, that the thing to be demonstra- 
ted is, that itis a deed. True; and if that cannot be done, all that 
we have said as to the character of the estate, amounts to nothing. 
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It may not be forgotten, however, that one of the criterions by 
which we are to pronounce upon the paper, is the intention of 
the maker as to the character of the estate. If then it be true 
that she intended to convey an absolute estate, upon condition 
subsequent, to take effect i presenti, that intention domen- 
strates that the paper is a deed, because such an estate is whol 
ly incompatible with the idea that she intended it to be a 
will. If it conveys such an estate, it cannot bea will. The 
estate could not vest presently, and at the same time take effect 
in futuro. That is an absurdity. The safest criterion of judg« 
ment in all such cases, is the zmtention as to when the estate shall 
vest. Farther, then, upon this point, I say, that there is no 
word or clause in this instrument, which contemplates the death 
of Mrs. Cunningham as the ¢ime when the estate is to take effect. 
And in this particular it is clearly distinguishable from Hester, 
Ezx’r, vs. Young, in 2 Kelly, 46. In that case, the language of the 
testator was, “I, William Womack, in consideration of natural 
love and affection for my son Frederick Womack, do give unto 
him the following property: (and after naming the property pro- 
ceeds,) after my death and the death of my wife, to have and to 
hold, &c.” The decision turned not solely but mainly upon the 
declaration of the testator, thus made, that the gift should not take 
effect until after his death and that of his wife. Upon looking 
into the cases relied upon by counsel, it will be found that in most 
of them, it was manifest that by the use of words of like import, 
the grantor intended the gift to take effect at his death. Thus, in 
the case of Ragsdale vs. Baker, decided by the court of appeals 
of South Carolina, quoted by O’Neal, J. in Pitts vs. Mangum, 2 
Baily, 588, 589, 590, the testator gave certain property to certain 
of his children, at his death, and farther, made an express reser- 
vation, of what he terms is life, in the property. Very properly, 
the court ruled this a will. In Crawford vs. McElvy, 2 Speer, 
229, 230, there was a contract between the testatrix and one Phil- 
ips, that in consideration of certain things to be done, and certain 
services to be rendered by him, she made over to him, his heirs 
and assigns, all her right and title to a certain slave and her child, 
“notwithstanding, (the instrument proceedsto declare,) the said ne- 
gro woman and child is still to be under my power during my life, 
but at my death to be the property of him, said Philips, &c.”’ The 
court held that Philips could not enforce this instrument as a con- 
VOL. Iv. il 
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tract, because he had not performed his part of it, and that it 
could not be a deed, but at best a testamentary paper. It could 
be held nothing else, because it expressly declares, that the ma- 
ker shall have power over her property during her life, and that 
the property is to belong to Philips at her death. It could not 
be a deed, because by its terms no present interest passed. 

So in Kinnard vs. Kinnard, 1 Speer’s Equity R. 256, the testa- 
tor declares, “I, J. P. K. for the love and affection I do bear to 
J. K. W., son of Catherine Wideman, formerly Catherine Welch, 
after my death, I give to him and his bodily heirs, four negroes, 
&c. &c.” Chancellor Harper, delivering the opinion of the 
court, pronounced the instrument a will. He says, “if the only 
effect is to dispose of property after the maker’s death, it must op- 
erate as a will, or not at all.” The will in this case, not being 
properly attested was held void. All these cases, relied upon by 
counsel for the plaintiff in error, are inapplicable to this deed, be- 
cause it does not contain what the instruments in them did contain, 
such words or clauses as signify an intention that no interest should 
pass until the death of the maker. They do not support the plain- 
tiff’s case, but negatively, at least the defendant’s position. The 
characteristic feature of a will, is effect at death; that feature is 
wanting in this instrument. There is nothing which looks like it. 

The proviso in reference to the allowance to the negroes, speaks 
of the time when Miss Grigg shall come into possession ; and this 
the ingenious counsel has seized upon as evidence, that the gran- 
tor intended that the estate should not pass at once, and therefore 
that the instrument should operate as a will. The evidence to 
this intent, derived from this source, is exceedingly weak. The 
language of the proviso relates to the time of the possession, and 
is as follows: “ Provided the said Ann Grigg, after the said three 
slaves shall come into her possession, will pay to each, &c. &c.”— 
Now the time of the coming of the slaves into her possessson, by 
this language, is undetermined. The grantor may have contem- 
plated the execution of the instrument she was drawing at that 
time, or some other period anterior to her death. Be this as it 
may, the burden is upon the plaintiff’s counsel to prove that the 
time referred to was her death, and that the language relates to 
the passage of the estate—that is not, and we think cannot be 
demonstrated by anything that the paper exhibits. 

Again, the grantor did not intend this instrument to be a will, 
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but intended a present interest to pass, because-it is absolute on 
its face—its terms import the transit of the title, now, from herself 
to the object of her bounty. They are as follows: “for and in 
consideration of the regard and esteem I have and bear to Ann 
Grigg, and for divers other good causes and considerations me 
hereunto moving, I have given, bargained, sold and delivered, and 
by these presents, do give, bargain, sell, and deliver unto the said 
Ann Grigg, Sc.” The habendum and tenendum of the deed are 
in accordance with these terms, to wit: “ To have and to hold the 
said slaves, with the future issue and increase of the females, unto 
said Ann Grigg forever.” 

The present vesting of this estate is inferred from the fact that 
the instrument was recorded. The record must be, unless con- 
tradicted by other proofs, considered as a declaration to the world 
that the party had parted with the property—had given it away, 
according to the face of the deed, and abandoned all power in 
the future, of revocation, or alienation. This is the object of the 
record—it is notice to the world of the alienation, and it means 
what I have stated, or it is a fraud. In this case it is not pretend- 
ed that a fraud was contemplated. It is next to impossible to 
believe that a purchaser from Ann Grigg would not have acquir- 
ed a good title—nay, it is impossible. Still, a paper, which is by 
law a will, will not become a deed, because it is recorded. Far- 
ther, the intention to pass a present estate is manifest, in the, dec- 
laration of the grantor, that upon a contingency named, the prop- 
erty shall revert. The return of property implies, its previous de- 
parture. The provision made for the return, shows a conscious- 
ness present to the mind of this lady, that her negroes had gone 
from her. We have before determined the character and legal 
construction of this clause, and we are now looking at it as an in- 
dictum of intention. Upon the whole, we have no doubt whatever, 
that under this instrument Miss Grigg took an absolute property 
in these negroes, subject to be defeated as before explained, and 
that it is a deed. 

The plea of the Statute of Limitations was relied upon by the 
defendant in this case. To resist that plea by explaining the 
character of the possession in Mrs. Cunningham, the plaintiff in- 
troduced a witness named Calder, who among other things, testi- 
fied that “at the time of the execution of the deed, there was an 
understanding between Mrs. Cunningham and Miss Grigg, that 
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Mrs. Cunningham was to retain possession of the property during 
her life.’ Counsel for the defendant, asked the court to charge 
the jury that under all the evidence, the paper was testamentary ; 
which Judge Fleming declined to do, and thereupon he gxcept- 
ed. Whether this evidence was properly admitted or not, does 
not appear to have been made a question in the court below, nor 
does it appear whether the presiding judge refused to charge, as 
requested, because he did not regard the testimony as applicable 
to the instrument; or so regarding it, believed that it was still a 
deed. In his written opinion he says nothing particularly about 
this testimony. I do not see but that the testimony was admissi- 
ble to explain the intention of the grantor. The rule is, that all 
that was said and done at the time a deed is executed, is admissi- 
ble for that purpose. (See 1 Greenleaf’s Evid. Sect. 288,-9, 290, 
and notes. 2 Nottand McCord, 531. 1 McCord, 430,817. See 
also the case of Brantley’s will determined by this court at its last 
session in Milledgeville, not yet reported.)* But the rule does not 
go the length of inserting in a deed, by parol, a distinct limitation 
or an independent clause, whereby the character of the estate is 
to be affected. This testimony, if allowed to be engrafted on the 
deed, would give it a different legal character from that which it 
wears, in some particulars, and ought not to have been admitted 
with that view; and indeed was not admitted for that purpose.— 
We must conclude, from all we see on the record, that it was ad- 
mitted alone to defeat the plea of the statute, by explaining the 
character of the possession. We are therefore to consider that the 
court did not recognise it as constituting a part of the deed, and 
for that reason would not charge as requested. If, however, it 
be so recognised, we are not prepared to say, that even then this 
pafer would be testamentary. If the deed containing all that is 
now in it, did contain a farther clause, expressive of the intention 
of both parties, that the grantor should have the possession of the 
property during her life, we should hold that a present interest 
passed; and that the added clause postponed only the use and 
enjoyment of the property until Mrs. Cunningham’s death. A 
distinction is to be taken between a gift to take effect in futuro, 
and an absolute conveyance of the property with the enjoyment of 
the possession iz futuro; the latter is valid as a deed, the former, if by 


*3 Kelly, 551. 





SAVANNAH, JANUARY TERM, 1848. 85 
Spalding vs. Grigg. 








parol, is a nullity ; and if in writing must operate as a testament or 
not atall. Hester, Ex’r, vs. Young, 2 Kelly, 46. We repeat that 
the question still is one of intention. If, notwithstanding such a 
clause, or with itin connection with all other parts of the instrument, 
it is inferable, that the maker intended to pass a present interest, 
the instrument is a deed. That such was the intention of Mrs. 
Cunningham, we refer back to all that we have previously said on 


this head. 

But what did this testimony amount to? Obviously this, an 
agreement between the parties, although entered into at the time 
the deed was executed, yet aside from and independent of it ; that 
Mrs. Cunningham should have the use of the property during 
her life. What is it? “At the time the deed was executed 
there was an understanding between Miss Grigg and Mrs. Cun- 
ningham, that Mrs. Cunningham was to retain possession of the 
property during her life.” Here was not the act of one, but of 
both parties. An agreement, that Mrs. C. should hold, as bailee, 
if you please, the possession. We have endeavored to show, 
that the possession remaining with the donor, does not make the 
instrument a testament. Nor does it invalidate the deed. A vol- 
untary conveyance, absolute upon its face, is binding upon the 
grantor and his representatives. It does not lie in the mouth of 
Mrs. Cunningham, or her executor, to object to this instrument. 
It is perfect and effectual between the parties. 2 Myl. § Keene, 
496. Bill vs. Cureton, Ibid, 503, 510. Curtis vs. Price, 12 Vesey, 
103. Worsely vs. DeMalton, 1 Burrow, 474. 1 Mad. Ch. Pr. 222, 
3. Jeremy on Eq. Jurisd. ch. 3, sec. 4. Malin vs. Garnsey, 16 
John. R.189. Reichart vs. Castator, 5 Binn. 109. Drinkwater 
vs. Drinkwater, 4 Mass. R. 354. 7 John. R. 161. Thomas vs. 
Soper, 5 Munf. Rep.28. 2 Ibid,341. 3 Ibid, 1. 

As no creditors are before this Court contesting this deed, it is 
not necessary to enquire, how far the possession in this case, re- 
maining with the grantor, would invalidate itas tothem. I will on- 
ly remark that this Court has determined, that such possession is not 
per sea fraud, but is prima facie evidence before the jury of fraud, 
and may be explained. See Peck vs. Laud, 2 Kelly,12, and au- 
thorities there cited. 

The next exception in this case, grows out of the plea of the 
statute of Limitations. I have already stated the evidence. It 
becomes necessary briefly to restate it. The plaintiff claimed un- 
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der a deed from the testatrix of the defendant. The defence was 
that plaintiff was barred by the statute. The evidence was that 
the defendant’s testatrix, Mrs. Cunningham, had been in posses- 
sion of the negroes more than four years previous to her death— 
was in possession at her death—that she had exercised acts of 
ownership over some of them, and claimed them as her own. . It 
was farther in evidence, that at the time of the execution of the 
deed for these negroes, by Mrs. Cunningham to Miss Grigg, it was 
understood between the parties, that Mrs. Cunningham was to re- 
main in possession during her life. Such being substantially the 
state of the case, the defendant below, asked the Court to instruct 
the Jury, that adverse possession by Mrs. Cunningham for more 
than four years, before her death, was a bar to the plaintiff’s suit— 
which instruction the Court gave; but added, that declarations 
of Mrs. Cunningham, that she held the property in her own right, 
would not constitute adverse possession, unless brought home to 
the knowledge of the plaintiff. Now it is claimed that the Court 
erred in the latter part of this charge. That is, that the position, 
that the declarations of Mrs. Cunningham, that'she held the prop- 
erty in her own right, will not constitute adverse possession, 
unless brought home to the knowledge of the plaintiff is 
an erroneous position. We think the position a sound one 
in principle, and sustained by numerous and the highest author- 
ities. Of course no one doubts but that adverse possession for 
the term of limitation is a complete bar. What constitutes adverse 
possession is a difficult question. 

[4.] But we do not think there is any difficulty in pro- 
nouncing that these declarations do not constitute it. The 
possession of Mrs. Cunningham was permissive. She went 
into possession at the time, she herself parted with the ti- 
tle to the plaintiff, by an understanding with her. Her posses- 
sion was consistent, therefore, with the plaintiff’s title; it 
was in fact the plaintiff’s possession. Whether she be consid- 
ered as a tenant for life, or as a tenant at will, and whether she 
pays hire or not, the principle is the same. Such possession is 
not adverse. “ The fact of possession, (says Mr. Angell,) per se, 
is only an introductory fact to a link in the chain of title by pos- 
session, and will not simply of itself, however long continued, bar 
the right of entry of him who was seized, and of course create no 
positive title in any case. The reason is, that it may not have 
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been originally taken, or subsequently held, with an intention to 
claim the premises as owner, and may have been, with a perfect 
understanding between the possessor and the proprietor, that the 
latter is all the time to be regarded as such. The reason, in oth- 
er words, is, that it may be a permissive possession.” (Angell on 
Limitations, 401.) The language of the Master of the Rolls, in 
Lord Cholmondely vs. Lord Clinton, is upon this subject as fol- 
lows: “ Possession, however long it may in point of fact have endar- . 
ed, could never have ripened into a title against any body, for it was 
not considered as the possession of the precarious occupier, but of 
him upon whose pleasure its continuance depended.” (2 Jac. and 
Walk.1.) Chief Justice Marshal in Kirk vs. Smith, uses this nervous 
language ; “It has not only been recognised in the Courts of Eng- 
land, but in all others where the rules established in those courts 
have been adopted, that a possession which was permissive, and en- 
tirely consistent with the title of another, should not bar that title, 
and that it would shock the sense of right, which must be felt by all 
legislators and all judges, were it otherwise.” (9 Wheat. R. 241, 
248.) Seealso United States vs. Aredondo,6 Peters,743. Clark, 
v8. Courtney, 5 Peters,354. Mclver vs. Ragan, 2 Wheat.29. La 
Frombois, vs. Jackson, 8 Cowen, 589. Jackson vs. Porter, Paine, 
(C. Court,) R. 457. Markley vs. Amos, 2 Bailey (S. C.) 603. 
Jackson vs. Dennison, 4 Wend. 558. 3 Watts (Penn.) R. 280. 
2 Salk.423. 5 Burrow, 2604. Dowdall vs. Byrne, Batt. ( Irish, ) 
R. 373. 7 Wheat. R. 59. 10 Johns. R. 355. 16 Ibid, 325. 9 
New Hamp. R. 253. 10 Mass. R.146. Such is the doctrine, too, 
of the civillaw. (Angell on Limitations, 472. Civil Code of Loui- 
stana, 689.) See farther as to this general proposition, titles, 
Landlord and Tenant, Cotenancy, Mortgagor and Mortgagee, 
Trustee and Cestui que Trust in Angell on Limitations. 

[5.] Having settled this principle, I proceed to say that it is true, 
that a permissive possession may become adverse. The considera- 
tion of this point will lead directly to the question now under review. 
I remark upon this head, First, that a person once a tenant, will, 
prima facie, be deemed a tenant, so long as his possession contin- 
ues. It is competent for him to show that the relation has been 
dissolved ; this dissolution may be presumed from great lapse of 
time; as fifty-seven years, in one instance. 5 Conn. R. 291. 5 
Cow. 128. 1 Speer, (S. C.) 32. 6 Yerg. 280.2 Tenn. R. 399. 
Angell on Limtt. 480. 
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der a deed from the testatrix of the defendant. The defence was 
that plaintiff was barred by the statute. The evidence was that 
the defendant’s testatrix, Mrs. Cunningham, had been in posses- 
sion of the negroes more than four years previous to her death— 
was in possession at her death—that she had exercised acts of 
ownership over some of them, and claimed them as her own. . It 
was farther in evidence, that at the time of the execution of the 
deed for these negroes, by Mrs. Cunningham to Miss Grigg, it was 
understood between the parties, that Mrs. Cunningham was to re- 
main tn possession during her life. Such being substantially the 
state of the case, the defendant below, asked the Court to instruct 
the Jury, that adverse possession by Mrs. Cunningham for more 
than four years, before her death, was a bar to the plaintiff’s suit— 
which instruction the Court gave; but added, that declarations 
of Mrs. Cunningham, that she held the property in her own right, 
would not constitute adverse possession, unless brought home to 
the knowledge of the plaintiff. Now it is claimed that the Court 
erred in the latter part of this charge. That is, that the position, 
that the declarations of Mrs. Cunningham, that'she held the prop- 
erty in her own right, will not constitute adverse possession, 
unless brought home to the knowledge of the plaintiff is 
an erroneous position. We think the position a sound one 
in principle, and sustained by numerous and the highest author- 
ities. Of course no one doubts but that adverse possession for 
the term of limitation is a complete bar. What constitutes adverse 
possession is a difficult question. 

[4.] But we do not think there is any difficulty in pro- 
nouncing that these declarations do not constitute it. The 
possession of Mrs. Cunningham was permissive. She went 
into possession at the time, she herself parted with the ti- 
tle to the plaintiff, by an understanding with her. Her posses- 
sion was consistent, therefore, with the plaintiff’s title; it 
was in fact the plaintiff’s possession. Whether she be consid- 
ered as a tenant for life, or as a tenant at will, and whether she 
pays hire or not, the principle is the same. Such possession 7s 
not adverse. “ The fact of possession, (says Mr. Angell,) per se, 
is only an introductory fact to a link in the chain of title by pos- 
session, and will not simply of itself, however long continued, bar 
the right of entry of him who was seized, and of course create no 
positive title in any case. The reason is, that it may not have 
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been originally taken, or subsequently held, with an intention to 
claim the premises as owner, and may have been, with a perfect 
understanding between the possessor and the proprietor, that the 
latter is all the time to be regarded as such. The reason, in oth- 
er words, is, that it may be a permissive possession.” (Angell on 
Limitations, 401.) The language of the Master of the Rolls, in 
Lord Cholmondely vs. Lord Clinton, is upon this subject as fol- 
lows: “ Possession, however long it may in point of fact have endar- . 
ed, could never have ripened into a title against any body, for it was 
not considered as the possession of the precarious occupier, but of 
him upon whose pleasure its continuance depended.” (2 Jac. and 
Walk.1.) Chief Justice Marshal in Kirk vs. Smith, uses this nervous 
language; “It has not only been recognised in the Courts of Eng- 
land, but in all others where the rules established in those courts 
have been adopted, that a possession which was permissive, and en- 
tirely consistent with the title of another, should not bar that title, 
and that it would shock the sense of right, which must be felt by all 
legislators and all judges, were it otherwise.” (9 Wheat. R. 241, 
248.) Seealso United States vs. Aredondo, 6 Peters,743. Clark, 
v8. Courtney, 5 Peters,354. Mclver vs. Ragan, 2 Wheat.29. La 
Frombois, vs. Jackson, 8 Cowen, 589. Jackson vs. Porter, Paine, 
(C. Court,) R.457. Markley vs. Amos, 2 Bailey (8S. C.) 603. 
Jackson vs. Dennison, 4 Wend. 558. 3 Watts (Penn.) R. 280. 
2 Salk.423. 5 Burrow, 2604. Dowdall vs. Byrne, Batt. (Irish, ) 
R. 373. 7 Wheat. R. 59. 10 Johns. R. 355. 16 Ibid, 325. 9 
New Hamp. R. 253. 10 Mass. R.146. Such is the doctrine, too, 
ofthe civillaw. (Angell on Limitations,472. Civil Code of Loui- 
siana, 689.) See farther as to this general proposition, titles, 
Landlord and Tenant, Cotenancy, Mortgagor and Mortgagee, 
Trustee and Cestui que Trust in Angell on Limitations. 

[5.] Having settled this principle, I proceed to say that it is true, 
that a permissive possession may become adverse. The considera- 
tion of this point will lead directly to the question now under review. 
I remark upon this head, First, that a person once a tenant, will, 
prima facie, be deemed a tenant, so long as his possession contin- 
ues. It is competent for him to show that the relation has been 
dissolved ; this dissolution may be presumed from great lapse of 
time; as fifty-seven years, in one instance. 5 Conn. R. 291. 5 
Cow. 128. 1 Speer, (S. C.) 32. 6 Yerg. 280.2 Tenn. R. 399. 
Angell on Limtt. 480. 
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Secondly—That in cases of tenancy, every presumption is in 
favor of possession in subordination to the title of the true owner, 
and that adverse possession must be made out, not by inference, 
but by clear and positive proof of a claim on the part of the ten- 
ant, and of an acquiescence on the part of the owner, who is know- 
ing to the same. Angell on Limitations, 400, 427,481. 2 Green- 
leaf, 315. 

[6.] Ifthis case be judged, as it may be, by this rule, the declara- 
tions of Mrs. Cunningham, not being brought home to the knowl- 
edge of the plaintiff, did not constitute her possession adverse — 
There is no evidence that she (the plaintiff) knew of the claim thus 
set up by the declarations—none that she acquiesced in that claim. 
The wisdon of this rule is avouched by its embodiment into the 
Cude of Louisiana. By that code, those who possess for others, 
cannot prescribe under that possession, as a general proposition. 
Yet they may prescribe when the cause of their possession is 
changed by the act of a third person, and if they declare to the lessor 
that they will no longer hold the estate under him, but that they 
choose to enjoy it as their own, &c. Civil Code of Louisiana, 
Arts. 3476 and 3478. 

It has been ruled that acts of ownership may change the char- 
acter of a permissive possession, and make it adverse; but the 
acts must be inconsistent with the title of the owner. Angell on 
Limitations,402. 2 Bailey (S.C.) R.603. 4 Wend. 558. The 
acts of ownership here proven, such as using the negroes as her 
own, and hireing one of them, is not inconsistent with the plaintiff’s 
title, or perhaps I should rather say are in accordance with the 
agreement between the parties as to the possession. That agree- 
ment was, that Mrs. Cunningham should keep the negroes during 
her life; use and hire were not inconsistent with the title in Miss 
Grigg. 

I find this whole question elucidated in the case of Whaley vs. 
Whaley, tried before the Court of Appeals of South Carolina.— 
Without stopping to detail the facts of the case, I state upon the 
authority of Butler, J. who delivered the opinion, that it was a case 
of a tenant entering upon land and holding by the sufferance of 
the landlord, without paying rent. It is analagous to this case, 
except that here, the property is personal. The defendant relied 
upon the Statute of Limitations. Among other things, these 


propositions were adjudged to be law. 
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“A tenant entering upon land by the dare permission of the 
landlord, and paying no rent, in order to claim by adverse pos- 
session, must disclaim the tenancy, and give notice of the fact to the 
landlord.” 

“The statute of Limitations cannot run until a knowledge of 
the disclaimer is brought home to the landlord.” “ When a party 
claims under the statute, he is required to show at what time he 
took possession of thé land, and how long he held it. And when 
a tenant claims to hold adversely, he must shew when that intention 
was made known to his landlord.” 

These principles do certainly cover the entire ground of this 
exception. I cannot forbear to quote two or three passages from 
the well argued opinion of Judge Butler. “The morality of the 
law inculcates, and its provisions will enforce good faith in all the 
relations of life in which legal confidence is reposed. One who 
enters upon land, acknowledging title in another, ought, in jus- 
tice, to adhere to the original terms of his possession. It is an 
undoubted principle of the law, that a tenant cannot dispute the 
title of his landlord, either by setting up title in himself or anoth- 
er, during the existence of the lease or tenancy. The principle 
of estoppel applies to them, and operates in its full force, to pre- 
vent the violation of the contract by which the tenant obtained and 
holds possession.” Adopting the language of Chancellor Harper 
upon a former occasion, Judge Butler quotes it as follows: “If 
a party enter by bare permission, remain as a tenant at suffer- 
ance, paying no rent, the tenancy cannot be determined by the 
tenant, without notice to the landlord, whatever claim the tenant 
may set up to himself or to others.’ He then proeeeds to say, 
“before the tenant can occupy an adverse position, entitling him 
to claim by adverse possession, he must diselaim his tenancy and 
give notice of that fact to his landlord. He must become a tres- 
passer, by doing something to show that he holds the land against 
the consent of the owner or claimant. After-that, there is noth- 
ing to prevent the owner frem bringing his action to evict the 
wrong doer. A secret disclaimer, unknown to the landlord, will 
notdo. The statute cannot run until the knowledge of the disclaim- 
er ts brought home to the landlord.” (1 Speer’s Reports, 230, to 
236.) See also 1 Nott and McCord, 370. 3 Peters, 43. I con- 
sider these authorities conclusive. They prove that notice must 
be brought home to the true owner, of a disclaimer ofa permissive 
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possession, and from that time only the statute begins to run.— 
The owner reposes upon his title and the permitted possession of 
the tenant. Hard, indeed, would be his fate, if his title could be 
defeated by a disclaimer, a declaration simply, as in this case, of 
a claim, made in secret, and if not in secret, without his know]l- 
edge, by the tenant who has agreed to hold under him. Such a 
doctrine does not belong to the noble science of the law, and if it 
did, it would revolt every enlightened mind by its conflict with 
justice and morality. 

[7.] The position of the plaintiff in error, upon which counsel 
seemed to rely with confidence, and which he argued with much 
learning and eloquence, is, that this deed is opposed to the policy 
of our laws against manumission, and particularly in conflict with 
the Act of 1818, and therefore void. We have two acts upor the 
subject of manumission, to wit, the Act of 1801, and the Act of 
1818. By the former, the manumission of any slave is prohibited, 
under the penalty of two hundred dollars, and the person attempt- 
ed to be set free, is declared to be still in a state of slavery. And 
the clerks of the Superior Court are prohibited from recording 
any deed or other paper, having for its object the manumitting 
any slave or slaves, under the penalty of one hundred dollars for 
each offence. (Prince, 787.) The Act of 1818 is supplementa- 
ry to the Act of 1801, and more effectually to enforce it. 

It affirms the former act, wherein it prohibits manumission, and 
increases the penalty to five hundred dollars, and confines the 
prohibition against recording deeds and other papers of manu- 
mission, to so much only of such instruments as relate to manu- 
mission. The 4th Sect. of the Act of 1818 goes greatly beyond 
the Act of 1801, and as it bears more directly upon this case, I 
transcribe its principal provisions as follows: “All and every 
will and testament, deed, whether by way of trust or otherwise, 
contract, agreement, or stipulation, or other instrument in writing, 
or by parol, made and executed for the purpose of effecting, or en- 
deavoring to effect the manumission of any slave or slaves, either 
directly, by conferring or attempting to confer freedom on such 
slave or slaves, indirectly or virtually, by allowing and securing, 
or attempting to allow and secure to such slave or slaves, the right 
or privilege of working for his, her, or themselves, free from the 
control of the master or owner of such slave or slaves, or of enjoy- 
ing the profits of his, her, or their labor or skill, shall be and 
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the same are hereby declared to be utterly null and void.” 

The section proceeds to impose upon all who make, or are con- 
cerned in carrying into effect such instruments, severally, a penal- 
ty not exceeding one thousand dollars; and to subject the slave 
or slaves to seizure and sale. (Prince, 794, 5, 6.) 

An analysis of this section, shows the following to be the inten- 
tion of the Legislature. 

1. That all the instruments and contracts which it enumerates, 
made to effect, or attempting to effect manumission, shall be void. 

2. That the effecting of manumission, may be done directly, by 
conferring freedom on the slave, in the instrument or contract. 

3. That allowing and securing, or attempting to allow and se- 
secure to a slave or slaves, the right or privilege of working for 
his, her, or themselves, free from the control of the owner or mas- 
ter of such slave or slaves, shall be an attempt to manumit. 

4. That allowing or securing, or attempting to allow and se- 
cure to a slave or slaves, the right or privilege of enjoying the 
profits of his, her, or their labor or skill, shall be an attempt to 


manumit. 
The Act of 1801 made illegal and void all acts of manumission. 
In the judgment of the legislature, it did not go far enough. The 


evil which the Act of 1818 intended, in addition, to guard against, 
was a condition of the slave, in which, according to law, he was 
a slave, yet in fact, enjoying the rights and privileges of a freeman. 
A condition familiar to us all. A condition, where, although under 
the law, he must needs be recognised a slave, yet at the same time 
privileged to work for himself, free from the control of his owner, 
or privileged to enjoy the profits of his labor. The evil of such a 
condition to the slave population, and the danger of it to the 
whites, was enormous. A deed underthe Act of 1801, which cre- 
ated for the slave this state of guas freedom, was not void. The 
policy of the country, with a wise reference to its general peace 
and security, and particularly to the happiness of the slave popu- 
lation, imperiously required that this evil be corrected, and hence 
the additional enactments of 1818. It is very apparent that the 
legislature intended to cut up manumission by the roots. The 
Act of 1818, labors to prohibit, by minute specifications, not only 
manumission, but all attempts at it. It is exceedingly stringent. 
But not more so, in our judgment, than sound policy. based upon 
humanity, required. Yet, whilst we so think, and are prepared 
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toenforce every jot and tittle of its legitimate meaning, the rights 
of the citizen, and the claims of humanity, require us to be care- 
ful not to transcend its limits. Our conscientious endeavor is to 
hold the scales of Justice even. Whilst the policy of such laws 
must be sustained, the right of alienation of property, may not be 
needlessly restrained. The exception is that Mrs. Cunningham’s 
deed is in conflict with the Act of 1818, and against the policy of 
our manumission laws. We find the policy of those laws in the 
laws themselves. We cannot go out of the laws to declare their 
policy. Ifthe deed be in conflict with them, then it is against their 
policy. The law is the criterion of our judgment as to its policy, 
and with this remark I dismiss that part of the exception. 

The argument in favor of this exception, is drawn from the fol- 
lowing proviso in the deed : “ Provided, that the Said Amn Grigg, 
after the said slaves shall come into her possession, will pay to 
each of said slaves the sum of two dollars per month during their 
natural lives.” Whatever this proviso may amount to in effect, 
upon the estate in the hands of Ann Grigg or her alienees, it is 
obviously a condition subsequent. The estate (aside now from 
the manumission laws of Georgia,) vests independently of it. In 
the view we take of' this matter, it is not necessary to determine 
whether the payment of the money could be enforced from her. 
We will say that acceptance of the estate with such a condition, 
creates the strongest moral obligation to perform it. It is incon- 
trovertible that this deed does not effect the manumission of these 
slaves. The property in them vests absolutely by the deed in 
the donee. They are subject-to her alienation. They are liable 
to her debts and to distribution at her death intestate. All the 
attributes of property attach to them in her hands. There is no 
clause or word in the deed which gives or seeks to give them 
freedom, whilst in direct terms, the title to, and interest in them, 
is given to her. The corpus, the property itself, is delivered 
to her. 

Can it be inferred from this proviso that Mrs. Cunningham at- 
tempted to manumit these slaves by allowing and securing, or at- 
tempting to allow and secure to them the right or privilege of 
working for themselves, free from the control of Miss Grigg !— 
Wethink not. She has no where so said. Nor do we we think 
it can be inferred. Such a right or privilege involves the control 
ef their own time, exemption from the control of a master, the 
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faculty of locomotion, and the power of making engagements for 
work, and of receiving, without accountability, the proceeds. Not 
one of which things could they do or enjoy without the consent 
of Miss Grigg. Could it be supposed, for a moment, that under 
this proviso she would be bound legally or morally to permit 
them to go at large, to make contracts, to receive the proceeds of 
their labor? Are not all these things wholly incompatible with 
her property in and dominion over them! Would they not be 
amenable to the laws of the State regulating slaves? Would not 
she be subject to all the obligations of owner? Now the privi- 
leges enumerated, exercised by a slave, are the very evils against 
which the statute is levelled. At the very foundation of this as- 
sumption, lies the fact, that in their actual condition in the hands 
of Miss Grigg, they would be, in the language of the statute, free 
from her control. To be free from her control, she must be una- 
ble to command their time, their labor, and its proceeds. We are 
to infer what Mrs. Cunningham’s attempt was, by looking to what 
their condition would be, under the deed, in the hands of Miss 
Grigg. According to no construction of it, can we believe that 
they could occupy the position of slaves, using the right or privi- 
lege of working for themselves. Now, assuming that Miss Grigg 
would be bound to pay them two dollars per month, and then as- 
suming, farther, that there was no way to get it, or for them to 
realize it, but by her parting with her control over them and per- 
mitting them to work for themselves, and the argument is conclu- 
sive in favor of the plaintiff in error. But I submit that the latter 
assumption is without authority in the deed, and perfectly arbitrary. 

Nor does it seem to me that this was an attempt to manumit 
these slaves by allowing and securing, or attempting to allow and 
secure to them the right or privilege of enjoying the profits of 
their labor or skill. The allowance to them is in money, so much 
permonth. Now we shall seek in vain in the Act of 1818, or any 
other act, to find the use of money an evil, much less an offence. 
We very well know that it is the custom of the country to permit 
slaves to enjoy such little sums as are given to them, or as they 
may earn with the consent of their owners. It is the habit of 
some planters to give annually to their slaves a limited sum of 
money, or the use of a modicum of land to till for their own ad- 
vantage, or to make and vend certain articles of traffic not pro- 
hibited by law. This is intended to increase their comforts, and 
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as a reward and an encouragement. These innocent privileges 
or boons, the slave esteems very highly. Against these the law 
provides no inhibitions; with such charities it does not interfere ; 
nor are they adverse to the anti-manumission policy of the State. 
‘They are certainly in accordance with the dictates of benevolence, 
and command the approval of all generous natures. It is, in fact, 
the policy of Georgia—a policy which pervades all her legisla- 
tion, and of which she has a right to be proud, to encourage the 
humane treatment of the slave. Nay, more, slaves, as human 
creatures, are under the protection of the law. Wherein, then, 
does this provision, made asa condition to a gift, by the owner of 
slaves, differ from those provisions for the comfort of slaves, by 
owners, whilst in their possession?! Suppose that it had been the 
custom of Mrs. Cunningham, during her, life to pay to each of 
these slaves two dollars per month, no law of the State would be 
found to condemn the custom. It might be considered inexpe- 
dient, but it could not be adjudged illegal. The owner of slaves 
has the unquestioned right to impose upon the recipient of 
his bounty whatever conditions he may please to impose, not for- 
bidden by law. He cannot compel the acceptance of a gift, bur- 
dened with conditions which would make it undesirable. To ac- 
cept or not is with the donee. The donee in this case does not 
consider the condition burdensome; if she did so consider it, this 
suit would not be here. It is the attempt to secure to the slave 
the enjoyment of the profits of his skill or labor, which the law de- 
clares shall invalidate the instrument. Now, the ingenious coun- 
sel for the plaintiff in error, well knowing this to be the criterion, 
assumed that this allowance of two dollars per month, was, in 
Jact, an allowance out of the profits of their skill or labor. His 
argument was built upon this assumption, and it is indispensable 
to it. If this be true, there is no controversy about the case; if 
it be true, the deed is void, because ‘expressly forbidden by the 
Act of 1818. But we do not think that it istrue. Instead of be- 
ing a charge upon the profits of their skill or labor, it is @ per- 
sonal charge upon Miss Grigg. The deed designates neither that, 
nor any other, as the fund out of which it shall be paid. But it 
does provide that she shall pay it; thus expressly making it a 
charge upon her. Whether their labor be worth much, little, or 
nothing, she is equally required to pay it. To pay it, whether 
the negroes are vigorous and capable, or impotent and valueless. 
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If they should be at once stricken with incurable disease, and lin- 
ger thus profitless for years, wholly incapable of labor, and desti- 
tute of skill for any thing, then they would be entitled to receive 
it. Ifthis allowance make this deed obnoxious to the Act of 1818, 
then any allowance of like character, however small, a suit of 
clothes, a blanket, a pair of shoes, would make it so equally. 

If there was here a trust created, a sectet understanding be- 
tween the parties that these slaves should work for themselves, 
free from the control of Miss Grigg, or énjoy a part or the whole 
of the profits of their labor or skill, beyond all controversy, the. 
deed would be void. But there is no evidence of this. 

Let the judgment be affirmed. 





No. 8—Wititiam M. Young, plaintiff in error, vs. JoNATHAN 
HA tt, defendant in error. 


[1.] A. brought an action on the case, for a deceit against B. for falsely and’ 
frandulently misrepresenting the character and credit of C. Held, that the’ 
evidence of C. was receivable to show the truth of the affirmations made by 
B., or the ignorance of B. of the contrary. 

[2.] Declarations made by B. to C. at the time the letter of credit was written, 
that he intended to give a letter of introduction merely, are not receivable,- 
unless nade in the presence of the plaintiff, or communicated to him. 

[3.] An action on the case for a false representation lies against one who gives.a’ 
recommendation of character and credit to another, on the strength of which’ 
he obtains goods on credit, it being shown that the statements were false, and’ 
that the defendant knew them to be so. 

[4.] Itis not necessary to show that the object of the fulse representation was to 
defraud the plaintiff in particular ; ifit was to give a false credit, the action is 
well-brought by any one who happens to be injured by it. 

{5.] Neither is it essential that the person making the false affirmation is to de- 
rive benefit from the fraud. 

{6.] The representation should be communicated to the plaintiff, but it is not 
necessary that it be the sole cause of the credit being given, provided, that 
without it, the eredit would not have beer given. 
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[7.] A party cannot stultify himself, by alleging his want of capacity to under« 
stand the nature or legal import of a recommendation of credit, which he has 


given to another. 


Deceit, in the Superior Court of Thomas county, tried before 
His Honor, Judge Scarsoroveu. 


The facts in this cause are fally given in the opinion of the 
Court. 


Henry and Warp, for plaintiff in error, cited and commented 
upon the following authorities : 

On 1st exception, as to the competency of the witness. 1 
Greenl. Ev. §§386,7, 390, 4,401, 2. Jones vs. Brooke, 4 Taunt. 463. 
Bailey vs. Lumpkin, 1 Kelly, 402. Vason, Ex’r vs. The Mer- 
chant’s Bk. 2 Kelly, 142. 

2d. As to the admissibility of the conversation between Brooke 
and the defendant. 

3 Stark. Ev. 1001, 2,5,8. 1 Greenl. §§277, 9, 88. Norris's 
Peake, Ev. 168,9. 47 £. C. L. Rep. 93. Prosser vs. Guillam, 
Thid, 94. Ibid, 121. 

On the remaining grounds: — 

Paisley vs. Freeman, 2 Smith’s Lead. Cas.101,and notes. Eyre 
vs. Dunford, 1 East, 318. Hamar vs. Alexander, 5 B. and P. 
240. Russel vs. Clark,7 Cranch’s R.92. Upton vs. Vail, 6 John. 
181. Allen vs. Addington, 7. Wend. 10. Green vs. Bryant, 2 
Kelly, 66. 2 Kent, 489. 6 Bing. 396. 7 Ib.105. 8 16.433. 3 
B. and Ad. 114. 17 Mass. 182. 1 Wheat. Sel. 660, 663. 6 
Cow. 350. 2 Wend. 385. 14 Ib. 126. 


Wm. S. Rockwe tt, for defendant in error. 
By the Court—Lumpx1n, J. delivering the opinion. 


Isaac P. Brooks, af that time a resident of Albany, Baker 
county, on the eighth day of November, eighteen hundred and for- 
ty-four, applied for and obtained from Jonathan Hall of the same 
place, a letter of credit, addressed to Messrs. S. Holcomb & Co., 
of Savannah, in the following terms, to wit : “ Gents. Permit me 
to introduce to your acquaintance Col Isaae P. Brooks of this 
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place. Col. Brooks visits your city for business purposes, and any 
negotiations he may propose, or engagements he may make, will 
be entitled to the fullest confidence. He is a gentleman of strict 
integrity and honor, and any favor rendered or facilities afforded 
him in the furtherance of his wishes, will be duly appreciated and 
thankfully acknowledged by your most obedient Servant,” (signed ) 
“ Jonathan Hall.” This letter wasdelivered to Thomas Holcomb, 
one of the late firm of T. Holcomb & Co., to whom it was ad- 
dressed, some eight or ten days after its date, who, having discon- 
tinued business, took the letter to the plaintiff, William M. Young, 
and read it to him, and remarked, that he thought the bearer 
must be trust-worthy, or else Hall, who was a man of prudence 
and integrity, would not have thus recommended him. Young, 
relying upon these representations, furnished Brooks goods to the 
amount of $581 34, and took his promissory notes in settlement 
of the account. But Brooks proving to be utterly insolvent, and 
notoriously so at the time of this transaction, there being execu- 
tions against him with a return by the sheriff on them of “no 
property to be found,” William M. Young commenced an action 
of Deceit in the Superior Court of Thomas county, against Jona- 
than Hall, upon the false and fraudulent representations con- 
tained in his letter, respecting the character, conduct and credit 
of Brooks. In addition to the foregoing facts, the plaintiff proved, 
on the trial, that Brooks opened a store in Albany with the goods 
bought in Savannah, in the name of H. & W. H. Brooks, but 
shortly thereafter he removed the stock to another store, across 
the street, which had the name of “J. Hall” overthe door. Wit- 
ness further testified, that Jonathan Hall, the defendant, had usu- 
ally controlled the store. 

Isaac P. Brooks was offered and sworn in behalf of the defend- 
ant, the court having overruled the objection to his competency. 
He stated that the letter was written by him at the request of 
the defendant, who is an illiterate man, and defendant’s name 
signed by his authority ; that he read the letter to the defendant, 
who said to the witness, that he was willing to give him a letter 
of introduction, but none other; and who charged witness not 
to write anything, that would bind him. Plaintiff’s counsel ob- 
jected to the sayings of defendant to witness, unless heard by the 
plaintiff or communicated to him ; but was overruled by the Court. 

His Honor Judge Scarborough, before whom this- cause was 

VOL. IV: 13 
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tried, charged the jury, with his accustomed point and precision, 
“ That there were several requisites to be shown by the plaintiff, 





in order to entitle him to recover. First, that they must be satis- 
fied from the testimony, that the defendant made the representa- 
tions contained in the copy letter, which had been adduced in ey- 
idence, falsely and fraudulently. Secondly, that defendant, at the 
time of making the representations, knew them to be false— 
Thirdly, that the defendant in making the representations, either 
intended to benefit himself or to deceive or injure some other per- 
son. Fourthly, that the party suing must prove he acted upon 
the faith of such representations, having sold goods on account 
of them and thereby lost his debt. That ali these facts must be 
alleged in the declaration, and proven to the satisfaction of the 
jury. That the very foundation of the action, was fraud and de- 
ceit in the defendant, and damage to the plaintiff. That fraud 
without damage, or damage without fraud, gives no cause of ac- 
tion, but when these two concur, the cause of action is complete.” 
His Honor, the presiding Judge, further charged, ‘‘ That in as- 
certaining the fraudulent character of the representations, the 
jury were authorized to enquire into the situation and. char- 
acter of Brooks at the time, the relationship and intimacy of 
Brooks and defendant, the capacity or incapacity of the defend- 
ant to understand the force and effeet of the letter which he gave, 
and the whole circumstances as disclosed by the testimony un- 
der which it was obtained, and the intent with which he gave it.” 

And the jury finding for the defendant, the plaintiff by his 
counsel excepted to the instructions. 

It appears then from the record, that three questions are sub- 
mitted to this court; namely: 

Ist. The competency of Isaac P. Brooks, as a witness for Hall 
the defendant. 

2d. The admissibility of the declarations of Hall to Brooks, at 
the time the letter of credit was written, as a part of the res 
geste. , 

3. The propriety of the instructions given to the jury. 

[1.] To exclude a witness on the ground of interest, he must be 
mterested in the event of the suit; the verdict must establish 
something in his favor or against him; and it is not sufficient that 
he is interested in the question merely. If there be a recovery 


against Hall, it must be-upon the fact of the fraud which he has 
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enabled Brooks to perpetrate. It does not occur to the court up- 
en what principle Brooks will be liable over to Hall, even for 
costs. In Bucknam vs. Goddard, 21 Pick. Rep. 70, it seems 
that the plaintiff sold goods to Aldiich & Co. on a credit. Al- 
drich & Co. immediately sold them again to the defendant; and 
the plaintiff brought replevin for them, on the ground that they 
had been obtained of him through the fraud of Aldrich & Co. and 
the defendant. The Supreme Court of Massachusetts held that Al- 
dcich & Co. were competent witnesses for Goddard, the defendant. 

[2.| Upon the second ground, I would remark that the sayings 
of parties are often admitted in evidence, it is true, as constitu- 
ting a part of the transaction which is the subject of inquiry ; the 
meaning of which seems to be, that where it is necessary in the 
course of a cause to inquire into the nature of a particular act, or 
the intention of the person who did the act; proof of what the 
person said at the time of doing it is admissible in evidence for 
the purpose of showing its true character. But this rule, we ap- 
prehend, does not apply to a case like the present. It is not de- 
nied but that the letter of credit is the act of the defendant, Brooks; 
his own witness testifies that it was written by his direction, and 
read to him. Admit that he did not comprehend its legal im- 
port, can his ignorance excuse him? Surely not. Must the 
plaintiff suffer from his want of capacity to understand the terms 
of his own letter? Or can his declarations, made to the witness 
at the time, and which it is not pretended were communicated to 
Young, vary the meaning of that letter? ‘To our mind, it is clear 
that they can not. 

In Murray vs. Bethune, 1 Wend. Rep. 196, a much stronger case 
in favor of such admissions, Sutherland, J.in delivering the opin- 
ion of the Supreme court, remarks: “ The mere understanding of 
one of the parties to the agreement, without such understanding 
having been communicated or assented to by the other party, could 
not be given in evidence ; it would be a most dangerous relaxation 
of the rules of evidence.” 

The general doctrine which controls this action, is laid down 
by the judge in his chatge with perspicuity and force. Ithas been 
fully and ably reviewed by Mr. Wallace, one of the American ed- 
itors of Smith’s leading Cases, in a note to Paisley and Freeeman, 
2d vol. p. 101, where ail the authorities, English and American, are 
collated. F 
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[3.] And the result is, that an action on the case for a false rep- 
resentation, lies against one who gives a letter of recommendation 
of character and credit to an individual, on the strength of which 
he gets credit, it being shown that the representations were false, 
and that the defendant knew them to be so. 

[4.] And it is not necessary to show that the object of the false 
representation was to defraud the plaintiff in particular; if it is to 
give a false credit, the action is well brought by any one who hap- 
pens to be injured by it. 

[5.] Neither is it essential that the person making the false af- 
firmation is to be benefitted. Haycraft vs. Creasy, 2 East, 92. 
Vernon vs. Keys, 12 East, 638. Paisley vs. Freeman, 3 T. R. 51. 
Foster vs. Charles, 6 Bingh. 396. Corbit vs. Brown, 8 Ib. 433. 
Polhill vs. Walker, 3 B. and Ad. 122. Langridge vs. Levy, 2 
Meb. and Weesb. 519. Russell vs. Clarke’s Ex’rs and others, 7 
Cranch, 69. Upton vs. Vail, 7 Johns. 181. Young and Otis vs. 
Covell, 8 Ib. 23. Allenvs. Addington, 7 Wend. 10, reviewed in the 
Court of Errors, 11 Ib. 375. Gallager and Mason vs. Bund, 6 
Cowen, 346. Patten vs. Gurney, 17 Mass. 182. Tryon and oth- 
ersvs. Whitmarsh, 1 Metcalf,1. Lobdell vs. Baker, Ib. 193. 3 
Ib. 469. Wise vs. Wilcox, 1 Day, 22. Hart vs. Talmadge, 2 
Ib. 381. Ewings vs. Calhoun, 7 Vermont, 79. Weeks vs. Bur- 
ton, Ib.67. Lord vs. Colley and others, 6 New Hampshire, 99. 

[6.] The only point on which we differ from the court below, is as 
to the right of the jury to inquire into the capability of the de- 
fendant to understand the nature or legal import of the letter 
which he gave to Brooks. Under the facts and circumstances of 
this case, he must be judged by the communication itself. 

-[{7.] And if he representations there made of the character 
and credit of Brooks were false and unfounded, and he knew 
them to be so at the time, and the plaintiff trusting to them, in 
whole or in part, has been induced to give the credit which 
has resulted in the loss of his goods, his ground of action is com- 


plete. 

On this account, therefore, as well as the receiving in evidence 
the sayings of Hall to Brooks, the judgment below must be re- 
versed, and a new trial awarded. 
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No. 9—Cuartes Harrrinesr, plaintiff in error, vs. D. and A. 
Wesson, defendants. 


[1.] A motion in arrest of judgment may be made at any time before the ad- 
journment of the court, at which the cause is finally disposed of; the defend- 
ant’s right to make such motion will not be defeated by the entering up a 
judgment by the plaintiff on the record, before the adjournment of the court» 
at which the cause is finally determined. 

[2.] By the provisions of the Act of 26th Dec. 1826, notice of the non-acceptance 
of a bill of exchange, drawn in this State, on persons residing in New York, 
and indorsed in this State, is not necessary to bind the indorser, when not pay- 
able at achartered bank. 


Motion for a new trial and in arrest of Judgment, from Chat- 
ham Superior Court, May term, 1847. 


This action was founded on a bill of exchange, dated Savannah, 
May 18th, 1842, drawn by C. F. and J. L. Smith, on Messrs. 
Henry Coit & Co., New York, in favor of Charles Hartridge, or 
order, for $941,82,, and indorsed by Charles Hartridge, who was 
the defendant in the suit below. The Bill was noted for non-ac- 
ceptance at New York, 24th May, 1842. 

On the trial of the cause, there was a verdict for the plaintiffs, 
and a motion made for a new trial on various grounds, all of which 
were overruled by the court below; which need not be stated 
here, as there was no brief of the testimony filed, and that was 
one of the grounds for refusing the new trial in the court below, 
and sustained in this court. 

There was also a motion in arrest of judgment, which was 
overruled by the court below. For a full statement of the facts 
of the case, see the judgment of the court. 


Mutrorp Mars, for plaintiff in error. 
S. Conen, for defendant in error. 


By the Court—Warner, J. delivering the opinion. 


It appears from the record in this case, that suit was instituted 
against the defendant below, as the indorser of a bill of exchange 
drawn in the City of Savannah, by C. F. and J. L. Smith, on 
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Messrs. Henry Coit & Co., New Wank. for the sum of $941, 35 
On the trial of the cause, there was a verdict for the elias, 
and a motion fora new trial on several grounds, and also a mo- 
tion in arrest of judgment, both of which were overruled by the 
court below; whereupon the defendant excepted and now assigns 
the same for error in this court. 

The court below, very properly, in our judgment, ruled that it 
would not entertain a motion for new trial, when the party, moy- 
ing for the same, had omitted to file a “— of the testimony had 
on the trial of the cause, in accordance with the sixty-first rule of 
practice, adopted by the judges in convention. Such was our 
judgment in Graddy vs. Hightower, et al, 1 Kelly, 254, aud which 
we have since affirmed in a case not yet repo:ted. Wedonotthere- 
fore consider it an open question. 

It also appears from the record, that when the application for 
a new trial was made, the court on the 11th day of Feb. 1847, or- 
dered the application to be filed, and that the same operate as a 
supersedeas until the further order of the court. Afterwards, on 
the 19th day of Feb., and before there was any further order of 
the court, the plaintiff’s attorney entered up a judgment against 
the defendant, for the amount specified in the verdict. 

[1.] A preliminary question was raised by the counsel for the 
defendants in error, as to whether the motion in arrest of judgment 
could be heard, after the judgment had been entered. By the 
judiciary Act of 1799, the party in whose favor a verdict is ren- 
dered, may at any time within four days after the adjournment of 
the court, sign judgment thereon at the Clerk’s Office. Prince’s 
Dig. 426. 

This Act contemplates that the proceedings in the cause are at 
an end when the court adjourns. The plaintiff cannot, by enter- 
ing up his judgment during the term, prevent the defendant from 
exercising his right to move the court to arrest the judgment at 
any time before its adjournment. Strictly speaking, the plaintiff 
has no right to enter up his judgment, until after the adjournment 
of the court, and if he does so enter it, the defendant will not lose 
any of his rights thereby. In this case there was a supersedeas 
ordered by the court—the trial of the cause had not terminated, 
when the judgment was entered. We do not intend to say the 
judgment was void, but we mean to say that the entering up of 
the judgment before the motion for new trial was disposed of, and 
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while the order granting a supersedeasin the cause was in force, 
did not deprive the defendant of the right to move the court to 
arrest the judgment, during the term of the court, at which the 
motion fora new trial was refused. At any time during the term 
of the court at which the motion for a new trial was refused, the 
defendant had the right to make his motion in arrest of judgment, 
notwithstanding the plaintiff’s attorneys had entered up a judg- 
ment before the motion for new trial had been disposed of. 

The grounds of the defendant’s motion in arrest of judgment, 
must therefore be considered, which are as follows. First, be- 
cause, from the plaintiff’s own showing, they are not entitled to 
recover, not having set forth any legal cause of action. Second, 
because, from the plaintiff’s own showing, the bill of exchange, 
sued upon in this case, is a foreign bill, and payable sixty days af- 
ter sight, and not accepted by the drawers; and the plaintiffs have 
not alleged any protest for non-acceptance or any due notice of non- 
acceptance and protest for non-acceptance, to the defendant. 

There are three other specifications of error in the record, based 
on the same grounds substantially as above stated. The objec- 
tion to the declaration is, that there is no averment of any protest 
for non-acceptance of the bill, or any notice of non-acceptance and 
protest for non-acceptance. 

It is admitted, that if the Act of 1826 applies to foreign bills of 
exchange, then the declaration is good; but it is insisted that Act 
does not apply tothem. The Act of 26th Dec. 1826, is entitled 
“An Act to define the liability of indorsers of promissory notes, 
and other instruments, and to place them upon the same footing 
with securities. The Act then declares: “From and after the 
passage of this act, that the practice heretofore required of making 
a demand of the makers of promissory notes, and other instruments, 
for the payment and performance of the same, and their giving 
notice of such demand within a reasonable time, to the indorsers 
of said promissory notes and other instruments, shall cease and be- 
come entirely unnecessary to bind said indorsers; and whenever 
any person whatever indorses a promissory note, or other instru- 
ment, he shall be held, taken, and considered as security to the 
same, and be in all respects bound as security, until said promis- 
sory note or other instrument. is paid off and discharged ; and’shall 
be liable to be sued in the same manner and in the same action 
with the principal or maker of said promissory notes, or other ta- 
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struments, any law, practice, or usage tothe contrary notwithstand- 
ing. Provided, always, that nothing herein contained shall ex- 
tend to any promissory notes which shall be given for the purpose 
of negotiation, or intended to be negotiated at any chartered 
bank, or which may be deposited in any chartered bank for col- 
lection.” Prince’s Dig. 462. This is a foreign bill, drawn in 
Georgia, upon the drawees in the State of New York, and in- 
dorsed by the defendant in Georgia. The declaration sets forth 
the drawing of the bill, the indorsement, presentment for accep- 
tance, the non-acceptance by the drawees, that it was noted for 
non-acceptance ; the presentation of the bill for payment, the 
non-payment of it, and notice of non-payment; but there is no al- 
legation of protest for non-acceptance or notice of non-accept- 
ance to the defendant. By the law merchant, it was necessary 
for the plaintiffs to aver a protest for non-acceptance and notice 
to the indorser to entitle them to recover. Perhaps the omission 
to aver the bill had been protested, would not have been good 
cause to have arrested the judgment ; but it certainly would have 
been good cause for a special demurrer. 

[2.] Does the Act of 1826 apply to foreign bills of exchange ? 
If it does, then the averment of notice to the defendant was 
not necessary to entitle the plaintiffs torecover. The object of the 
act, as declared by its title, is, “ to define the liability of indorsers 
of promissory notes, and other instruments.” The enacting clause 
of the act declares, “that the practice heretofore required, of ma- 
king a demand of the makers of promissory notes, and other in- 
struments,” for the payment and performance of the same, and giv- 
ing notice of such demand within a reasonable time, to the indors- 
ers of said promissory notes, and other instruments, shall cease and 
become entirely unnecessary to bind said indorsers.” 

What other instruments did the legislature have in view, other 
than promissory notes? Such instruments, as might be indorsed by 
individuals, and who were entitled to notice, to bind them. What 
other instruments, besides promissory notes, were usually negotia- 
ted, and transferred by indorsement, and which required notice to 
bind the inderser according to the law and practice that existed, 
at the time of the enactment of the statute? Most certainly, 
bills ofexchange, both foreign and inland, were such other instru- 
ments. Ifthe legislature did not intend to include bills of ex- 
change by the name of “ other instruments,” what particular class 
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of instruments was intended to have been included? To give ef- 
fect to this part of the statute, bills of exchange would necessarily 
seem to be included under the term “ other instruments.” Bills 
of exchange and promissory notes, are the instruments used for 
commercial purposes: and which are usually indorsed in com- 
mercial transactions, and the object of the act is, to define the lia- 
bility of indorsers, not only on promissory notes, but other in- 
struments. The Act does define the liability of indorsers on 
promissory notes and other instruments, by declaring that demand 
and notice “shall cease, and become entirely unnecessary to bind 
said indorsers.” But the Act further declares, that “Whenever any 
person whatever indorses a promissory note or other instrument, 
he shall be liable to be sued in the same manner, and in the same 
action with the principal or maker of said promissory note, or oth- 
er instrument, any law, practice, or usage to the contrary not- 
withstanding.” When the maker of a promissory note, or the 
acceptor of a bill of exchange is sued, it is not necessary to aver 
demand and notice, to entitle the plaintiff to recover, because they 
are the parties primarily liable ; and it appears to have been the 
object of the legislature to dispense with any demand upon the 
parties primarily liable for the payment of notes, and other instru- 
ments, and to dispense with notice to the indorsers thereof, in or- 
der to bind them for such payment; except such as may be con- 
sidered within the proviso to the act, where a chartered bank may 
be the holder, or such as were intended to be negotiated at a char- 
tered bank, such intention being apparent on the face of the pa- 
per. Our judgment then, is, that foreign bills of exchange, are 
embraced in the act by the words, “other instruments,” and that 
notice was not necessary to bind the defendant as indorser, as it 
does not appear on the face of the paper it was intended to be 
negotiated at a chartered bank. We are aware that the term 
“other instruments” is omitted in the proviso to the statute, but 
the plaintiff in error certainly cannot derive any aid in favor of 
his motion by that omission. 

Whether bills of exchange, payable at a chartered bank, stand 
on the same footing as promissory notes so made payable, tak- 
ing into view the object, reason and equity of the whole statute, 
it is not now necessary to determine, as that point is not made in 
the record before us. As to the policy of this statute, which -al- 
ters and breaks down the common law applicable to bills of ex- 

VOL. IV. 14 





106 SUPREME COURT OF GEORGIA. 
Stubbs vs. Goodall. 








change, which was suggested on the argument, we have nothing 
to do; perhaps the statute may be unwise in this particular, as 
most attempts to simplify the law by legislative enactments, fre- 
quently are; creating doubts in regard to well settled principles, 
by ambiguous and imperfect enactments, which the courts are 
called upon to intepret. But it is not our province to make the 
laws ; it is our business to expound and enfurce them. Let the: 
judgment of the court below be affirmed. 





No. 10.—Tuomas P. Srusss, plaintiff in error, vs. SEABoRN 
Goopa.L, defendant. 


[1.] The Act of 1826, ‘‘to define the liability of indorsers of promissory notes, 
and other instruments, and to place them on the same footing with securities,” 
changes the law merchant so far, as todispense with demand and notice, in or- 
der to bind indorsers, except on bankable paper; Held that an indorser in 
blank, on a promissory note, which is absolute, unconditional, and unrestricted 
on its face, cannot prove by parol, that it was given for the purpose of nego- 
tiation, or was intended to be negotiated at a chartered bank. 


Assumpsit, in Chatham Superior Court, June Term, 1847, be- 
fore Judge FLEemine. 


For the facts, refer to the decision of the Court. 
Bartow & Wiuiams, for plaintiff in error. 


CHar.tTon, Wm. & Wm. F. Law, and Mars, for defendant in 


error. 
By the Court—Lumpxin, J. delivering the opinion. 


At the January Term, 1846, of the Superior Court of Chat- 
ham county, Thomas P. Stubbs instituted an action of Assumpsit 
against Seaborn Goodall, as indorser of a promissory note, made 
in the following terms : 
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“ Savannah, March 31st, 1840. 








$3,000. 

Four months after date, I promise to pay to the order of Sea- 

born Goodall, three thousand dollars, for value received. 
(Signed,) ALEXANDER Bryan. 
(Indorsed,) SeaBorn Goopatt. 

The defendant among other things pleaded, that he had no no- 
tice of the dishonor of the note, until the service of the writ; but 
supposed and believed, that the same had been cancelled. An 
appeal having been taken by consent, the cause came on for final 
trial, before His Honor William B. Fleming, at June Term of 
said Court, 1847. 

Counsel for the defendant offered as a witness, Alexander Bry- 
an, the maker of the note, to prove the intention and agreement 
of the parties, that the note was to be negotiated at a chartered 
Bank. This testimony was objected to on the ground, that it was 
an attempt to introduce parol evidence, to contradict or vary the 
absolute contract of the defendant to pay without notice, impor- 
ted by his blank and unrestricted indorsement. His Honor over- 
ruled the objection, and the witness was sworn. 

The jury having found a verdict for the defendant, counsel for 
the plaintiff moved for a xew trial, upon the ground mainly, 

Because, the Court admitted Alexander Bryan, a witness for 
the defendant, to prove a verbal understanding between the wit- 
ness, the maker of the note, and the defendant, the indorser, at 
the time of his indorsement, to vary the contract of suretyship, 
implied by his indorsement. Judge Fleming refused to grant a 
new trial. And to this decision, counsel for the plaintiff except- 
ed, and on this exception the plaintiff now relies for a reversal of 
the judgment. 

Other questions were raised, and other proceedings were had, 
during the progress of the cause ; but they have become wholly 
immaterial, by the view which we have taken of the testimony 
of Alexander Bryan. 

[1.] Was he a competent witness to prove, as he did, the un- 
derstanding between the indorser and himself, that the note in 
controversy, was to be negotiated at some bank in Savannah or 
Macon, and thus vary the legal liability of the indorser, as impli- 
ed by his indorsement in blank, the note itself being absolute and 
unconditional on its face, and the indorsement unrestricted ? 
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The statute of the state, upon which this point most depends, 
is in these words, “From and after the passing of this act, the 
practice heretofore required, of making a demand of the makers 
of promissory notes, and other instruments, for the payment and 
performance of the same, and then giving notice of such demand 
within a reasonable time, to the indorsers of said promissory notes, 
and other instruments, shall cease and become entirely unneces- 
sary to bind said indorsers; and whenever any person whatever 
indorses a promissory note or other instrument, he shall be held, 
taken and considered as a security to the same, and be in all re- 
spects bound as security, until said promissory note or other in- 
strument is paid off and discharged, and shall be liable to be sued 
in the same manner, and in the same action with the principal, or 
maker of said promissory note or other instrument, any law, prac- 
tice or usage, to the contrary notwithstanding. Provided always, 
that nothing herein contained shall extend to any promissory notes, 
which shall be given for the purpose of negotiation, or intended 
to be negotiated at any chartered bank, or which may be deposi- 
ted at any chartered bank for collection; And Provided, also, that 
nothing contained in this act shall be so construed, as to prevent the 
indorser from defining his liability on the indorsement. Prince, 462. 

Can it be proven by parol, that-a note like the present, general 
and unrestricted on its face, and indorsed in blank, “was given 


for the purpose of negotiation, or was intended to be negotiated 
at a chartered bank?” If it cannot, then the evidence of Alex- 
ander Bryan was improperly received, and a new trial should 


have been awarded. 

This is a question of great importance, the decision of which 
will have a wide and extended effect on commercial paper. 

The position occupied by counsel for the plaintiff in error is, 
that the contract of indorsement, is an express contract, and that 
the mere signature of the name on the back of the note, stands for 
the entire contract, which the law attaches, and that-no evidence 
can be admitted to vary it. On the other hand it is maintained 
that the signature of the indorser is not a complete written con- 
tract, but is inchoate and imperfect, and that according to mer- 
cantile usage, and the real nature of the transaction, authority is 
given to fill up the indorsement, with the true agreement between 
the parties. - 

Judge Story, in his commentaries on promissory notes, says : 
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« Sometimes the indorsement contains a written agreement to dis- 
pense with any demand upon the maker, or with notice of the 
dishonor, if the note isnet duly paid. In such cases the indorser 
will be liable thereon, not only to his immediate indorsee, but to 
any subsequent holder; for the language will be construed to im- 
port an absolute dispensation with the ordinary conditions of an 
indorsement ; and this proceeds upon the just maxim, Qui libet, 
potest renunciare juri pro se introducto. But where the agreement 
is not on the face of the instrument, but is merely oral between 
the indorser and his immediate indorsee, the effect would seem 
to be limited to the immediate parties ; and even here doubts have 
been entertained, whether the evidence is admissible between 
them, since it has been thought to vary and control the ordinary 
obligations of an indorsemgnt. These doubts, however, have 
been overcome in America, and the doctrine is established, that 
such evidence is admissible.” §. 148. 

Were it necessary to combat this proposition, even guarded as 
itis by the author, we should be strongly inclined to do so, not- 
withstanding it is sustained by numerous and respectable author- 
ities. We believe it to be a departure from that rule of law which 
precludes the admission of parol evidence, to contradict, or sub- 
stantially vary the legal import of a written agreement, than which 
none is better settled, or more salutary in its application to con- 
tracts. 

But the dispute here is not whether it may not be shown by 
parol, that a condition beneficial for the defendant had been waiv- 
ed by him; but the converse is sought, viz: an attempt is made 
by the defendant, to add a condition to the contract, by which he 
would be entitled to demand and notice, and that he was discharg- 
ed for want of it. ; 

None of the cases, I apprehend, have gone thus far. 

In the Bank of the United States vs. John O. Dunn, 6 Peters, 
57, an action of Assumpsit was brought against the defendant, as 
indorser of a promissory note, drawn by John Scott, in the fol- 
lowing words:—$1000. Sixty days after date 1 promise to pay 
John O. Dunn, or order, one thousand dollars for value received 
—negotiable and payable at the United States Branch Bank at 
Washington. (Signed,) Joun Scorr. 

(Indorsed,) J. O. Dunn, Overton Carr. 

The signatures of the parties to the note were admitted; and 
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notices of a demand of payment of the same at the Bank, and of 
the non-payment, were proved to have been regularly made and 
given. Thedefendant offered as a witness, Overton Carr, the se- 
cond indorser of said note, who testified, that before he indorsed 
the same, he had a conversation with John Scott, the maker, who 
informed him that certain bank stock had been pledged to secure 
the payment of the note; that he would run no risk in indorsing 
it; that he communicated this statement to the President and 
Cashier of the Bank, who confirmed it, adding, that the indorse- 
ment was amere matter of form, in compliance with a regulation 
of the Bank, requiring two city indorsers, and that they incurred 
no responsibility whatever. Overton Carr’s testimony was ob- 
jected to, and the principal question for the decision of the Court 
was, whether the evidence of this witness was legal, its object be- 
ing to vary the contract entered into by himself, and by his co-indor- 
ser, and toshow another contract of an entirely different character. 

Mr. Justice McLean, who delivered the opinion of the Su- 
preme Court, says: “ The note in question was first indorsed by 
the defendant to Carr, and by him negotiated with the Bank. It 
was discounted upon the credit of the names indorsed upon the 
note. This is the legal presumption that arises from the transac- 
tion ; and if the first indorser were permitted to prove that there 
was a secret understanding between himself and the assignees, that 
he should not be held responsible for the payment of the note, 
would it not seriously affect the credit of this description of pa- 
per? Might it not in many cases operate as a fraud upon subse- 
quent indorsees ?” 

“ The liability of a party to a bill of exchange or promissory 
note, has been fixed on certain principles which are essential to 
the credit and circulation of such paper. These principles orig- 
inated in the convenience of commercial transactions, and cannot 
now be departed from.” 

“ The facts stated by the witness, Carr, are in direct contradic- 
tion to the obligation implied from the indorsement of the defen- 
dant. By his indorsement, he promised to pay the note at matu- 
rity, if the drawer should fail to pay it. The only condition on 
which this promise was made was, that a demand should be made 
of the drawer when the note should become due, and a notice 
given to the defendant of its dishonor. But the facts stated by 
the witness would tend to show that no such promise was made. 
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Does not this contradict the instrument? and would not the pre- 
cedent tend to shake if not destroy the credit of commercial pa- 
per? On this ground alone the exception would be fatal.” 

In our opinion, the question made by the record before us, is 
here directly met, and properly decided upon principle, in favor 
of the party, whe has prosecuted this writ of error. 

The learned commentator on promissory notes, in a note to the 
section already quoted from that work, (p. 164,) remarks, that 
“there is some difficulty in reconciling this doctrine with that 
promulgated by the Supreme Court of the United States, in the 
case of Pennor vs. Bank of Columbia, 9 Wheat. R. 581.” 

I would respectfully submit, that the only point decided in the 
case in Wheaton, is that, “parol evidence of a local custom or 
usage, is admissible in order to ascertain the understanding of the 
parties, with respect to their contracts made with reference to it:” 
a doctrine stated by Professor Greenleaf, and all other element- 
ary writers on evidence, as one of the exceptions to the general 
rule, which forbids the admission of parol evidence to contradict 
or vary a written contract. 1. Green. on Ev. p. 335. 

Any number of State decisions might be adduced in corrobora- 
tionof the doctrine in 6. Peters. I will select one only, from 3 


N. Hampshire, 132, on account of its striking analogy tothe case at 
bar. It seems too, to have been thoroughly discussed and well 


considered. 

A note of hand was blank indorsed by the defendant, and de- 
livered to the plaintiffs, in satisfaction ofa debt previously due from 
himto them. The plaintiffs cffered to prove that, at the time the 
note was so indorsed to them, the defendant agreed to be respon- 
sible for the payment of the note, at allevents without a demand 
upon the maker, or notice of the non-payment. But the Court 
rejected the evidence, and a verdict was taken for the defendant, 
subject to the opinion of the Court, upon the above facts. Rich- 
ardson, C. J., delivered its opinion. 

“The question to be decided in this case is, whether, when a 
note of hand has been transferred by an indorsement in blank, 
the indorsee can be permitted, in an action against the mdorser of 
the note, to show that it was agreed at the time that the note was 
thus transferred, that the indorser should be liable at all events, 
without any demand of the note being made of the maker, and 
without notice of its non-payment.” 
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“When the payee of a note by an indorsementin blank, trans- 
fers the note to another, he enters into a contract with the indor- 
see, most of the terms of which, after much litigation, have been 
settled in a long train of decisions, and no longer admit of any 
doubt. Itis a part of the contract, that a seasonable demand of 
payment should be made of the maker, and due notice of the non- 
payment be given to the indorser. It is not to be doubted, that a 
note might be so indorsed as to render the indorser liable without 
a demand or notice. Nor is it to be questioned that the indorser 
may, by a subsequent agreement, render’ the proof of demand 
and notice unnecessary to the maintenance of the action against 
him.” The learned Judge, after reviewing most of the prece- 
dents relied on by the defendant, proceeds, “ The principle laid 
down in those cases, that a party to a contract may waive any 
provision in it, made for his benefit, is unquestionable. But it 
seems also to be well settled, that parol evidence cannot be received 
to vary or control the settled legal import of a commercial instru- 
ment. And such being in our opinion the settled law of the land, 
we think that the evidence which was rejected in this case was 


properly rejected.” 
We entirely concur in this firm and manly adherence to arule 


of law which has done more to prevent frauds and perjuries than 
the statute passed professédly for that object. Better by far to 
rest upon broad principles, capable of being comprehended by 
the humblest capacity, and especially, where they have proved so 
beneficent in their results, than to be forever frittering them away 
by nice and attenuated distinctions, which elude even the most 
subtle. 

“It seems now settled,” says Mr. Chitty in his Treatise on Bills, 
p. 142, (10 Am. Ed.) “that verbal evidence is not admissible to 
contradict or vary an absolute engagement to pay money onthe face 
of the bill or note, although, as between the original parties, evi- 
dence may be adduced to establish a defence, on the ground of 
total want of consideration, failure of it, orillegality. And if the in- 
strument on the face of it purport to be an absolute engagement 
to pay money, no evidence of a verbal agreement at the time to re- 
new or give indulgence, will be admitted to defeat the action on the 
billor note. This is a general rule, not confined to the bills of ex- 
change, but extends to all written contracts. And the same rule 
applies to an indorsement in blank, in which case the indorser will 
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not be allowed to prove that he had indorsed the note, by way of 
collateral security for certain advances made by the indorsee, 
(the plaintiff) to third persons, and that the plaintiff had agreed at 
the time to renew.” (p. 144.) 

And again, Ch. 10. p. 466: “Even an express verbal agree- 
ment between all the parties to a bill or note, that it should not be 
put in suit till certain estates were sold, although it misled and in- 
duced the holder not to give regular notice of non-payment, when 
the bill or note fell due, constitutes no excuse for such neglect ; 
because, in point of law, no such parol agreement was available to 
the party asa defence to an immediate action; so as it was 
inoperative for one purpose, it ought not to have any effect, and 
therefore, notwithstanding it, notice should have been given.”— 
See also Bayley on Bills, Ch. 12. p. 492, 493, (5th Ed.) 3 Barn. 
and Ald. 223. 1 Chitty, R. 661. 11 Barn andC. 729. 1 Gou. 
R. 74. 1 Mauleand 8.21. Stark. on Ev. part 11, 279. 

In Hoare and others vs. Graham and another, 3 Campb. 57, in 
an action by the indorsees against the payees of a promissory 
note, the defendants gave in evidence, that they had indorsed the 
note by way of collateral security, for certain advances made by 
the plaintiffs to Messrs. Grill & Son ; and the verbal condition of the 
defendant’s indorsement was, that the note should be renewed 
when it become due, to which the plaintiffs acceded, but they af- 
terwards demanded payment, instead of calling for a renewal. 

Lord Ellenborough. “1 do not think I can admit evidence of 
this sort. What is to become of bills of exchange and promisso- 
ry notes, if they are to be cut down by a secret agreement, that 
they shall not be putin suit. The parol condition is quite incon- 
sistent with the written instrument. I will receive evidence that 
the note was indorsed to the plaintiffs as a trust, but the condition 
for a renewal entirely contradicts the instrument, which the de- 
fendants have signed—such an agreement rests in confidence and 
honor only, and is not an obligation of law. There may, after a 
billis drawn, be a binding promise, for a valuable consideration, to 
renew it when due, but if the promise is cotemporaneous with 
the drawing of the bill, the law will not enforce it. This would 
be incorporating with a written contract an incongruous parol 
condition.” 

So in Free vs. Hawkins, 8 Taunton, 89, Assumpsit was brought 
on a promissory note indorsed by the defendant as security forthe 

VOL. Iv. 15 
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debt of the maker ; and it was held that evidence of a parol 
agreement at the time of making and indorsing the note, that pay- 
ment should not be demanded till after the sale of the estates of 
the maker, could not be received. 

Dallas, J. “1 am of the opinion that the evidence tendered 
was properly rejected. If the agreement now set forth was 
meant to be the understanding of the parties, it ought to have 
been expressed in the instrument. If parties mean to vary the 
legal operation of an instrument, they ought to express such va- 
riance ; and if they do not, the legal operation remains. The 
effect of the evidence tendered would be to control its legal op- 
eration, and such evidence, I think, is inadmissible.” - 

These cases are sufficient to show in the most satisfactory man- 
ner the light in which Courts of justice in England consider these 
contracts, and the attempt by parol proof to vary or control them ; 
and if the clear principle, that what is expressed in writing, and 
that alone is the best evidence of the contract requires any au- 
thority, they abundantly confirm that principle. And it is worthy 
of notice that both of the cases here cited were actions against 
the payees of promissory notes, and upon blank indorsements.— 
These are treated bythe Courts as all other written contracts, and 
no proof of a parol agreement is allowed, either tocontradict or 
limit their legal operation. 

It will be perceived that the doctrine sought to be established 
in cases like that under discussion, arises, it is supposed, front the 
nature of a blank indorsement. Here it is insisted the written en- 
gagement is left incomplete bythe parties themselves, and is ca- 
pable of receiving a signification different from that which usual- 
ly attends the naked signature of a party, on the back of a con- 
tract, or on a blank paper, and that facts which tend to prove that 
a restrictive operation was intended to be given to the signature, 
only ascertain and establish what the contract was; or in other 
words, they serve to substitute the real agreement between the 
parties for one which the law prescribes only where they are si- 
lent. 

Concede that this is true, (but we have endeavored to show, both 
from principle and authority, that it is not for the purpose for 
which the testimony was offered, and the object to which it was in- 
tended to be applied in the present case,) still I would inquire, does 
even this assumption on the part of the defendant meet the provision 
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ofour statute? It would seem that the fact that the note was given for 
the purpose, or with the intention of being negotiated at a bank, 
would have to appear not in the indorsement, but on the Jace of 
the instrument. And here nothing is left to be implied. The 
contract is full and complete. Indeed, it would be absurd to sup- 
pose that this purpose or intention should be inserted in the in- 
dorsement, or elsewhere than in the body of the bill or note, 

Really then,this doctrine of blank indorsements, standing, to say 
the least of it, upon very nice or precarious grounds, and hard to 
be reconciled to the general rule of the law regulating the admis- 
sibility of parol evidence, is not fairly, perhaps, involved in this 
issue. The act evidently contemplates notes which are made, or 
given, to be negotiated at bank, and it isto the face of the paper 
which is complete, and not tothe back, to which we mustlook, to 
ascertain what the understanding of the parties was. 

A note negotiable and payable at bank, and indorsed in blank, 
will be construed to fall within the true intent and meaning of 
the proviso in the act, and the party will be entitled to demand 
and notice. If drawn payable generally, the indorser in blank 
will be treated as a security. He may nevertheless define his li- 
ability in the indorsement, and the fact that the statute author- 
izes this to be done, is a strong presumption, that otherwise it 
was intended that the liability should depend on the character of 
the note, and the legal effect of his signature on the back of it. 

Judgment reversed. 





No. 11.—James Moopy, relator, vs. Witu14M B. Femina, Judge 
of the Superior Courts, Eastern District. 


[1.] Where a matter lies within the legal discretion of the Circuit Court, this 
Court will control that discretion; yet only in case of a refusal to exercise, or a 
flagrant abuse of it. 

{2.] Mandamus is not a writ of mere right, but may issue or not, at the discre- 
tion of the court, except in case of a clear legal right under the laws of the 
State, in which case, the law and the right is imperative on the court. 


[3.] Mandamus is in the nature ofa suit, to which the State is not a party. 
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[4.) Adverse possession for seven years, creates a good title under the statute of 
limitations. 

[5.] Possession under colour and claim of title, is adverse possession. 

[6.] Possession under a grant from the State, is possession under color of title; 
even when the grant is void for irregularity, ifthe tenant enters under it bona 
Side. 

[7.] The Statutes of Limitation do not run against the State. 

[8.] Lands are not subject to survey and to be granted in this State on head 
rights, unless they are vacant lands. 

[9.] Land in possession of a grantee, under a grant from the State, and whose 
possession has continued for more than seven years, is not vacant land, although 
the grant be void, because irregularly issued. 


This was an application to this court for a mandamus to be di- 
rected to his Honor, Judge Fleming ; founded ona refusal by him 
to grant, on the application of the relator, a mandamus, to be di- 
rected to the county surveyor of Liberty county, William Hughes, 
commanding him to certify and send up, as county surveyor, a 
survey made by his deputy, under a head right warrant, issued 
in favor of the relator. ‘ 

The grounds taken in the application to the court below, and 
the reasons of Judge Fleming for refusing the application, are 


sufficiently set out in the opinion to the court. 


Wm. B. Gautpen, for the application. 


By the Court—Nisset, J. delivering the opinion. 


The petition before Judge Fleming for a mandamus against 
William Hughes, discloses the following facts : 

The relator, James Moody, under a warrant from the Land 
Court of the county of Liberty, caused a certain tract of land, 
containing some seven hundred acres, to be surveyed by the deputy 
of the county Surveyor forthat county, as vacant land. The sur- 
vey was returned by the assistant Surveyor to his principal, the 
county Surveyor, who upon application for that purpose by the re- 
lator,refused to certify and transmit the same, as the law directs, to 
the Surveyor General. William Hughes, the county Surveyor, as 
the petition states, declining so to certify and send up the survey, 
because one DempseyGriffin was in possession of the land under a 
grant fromthe State of Georgia,and had been in possession more than 
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seven years from the date of thegrant. The petition farther states 
that the grant to Griffin from the State is illegal and void, de- 
cause it was issued upon a survey made by the county Surveyor of 
Tatnall county, upon a warrant which issued from the Land Court 
of that county. 

Judge Fleming declined issuing the writ, upon the grounds 
that lands subject to survey and to be granted on head rights, by 
the laws of the State, must be vacant land—that inasmuch as the 
petition discloses the fact, that the land was in possessiun of a 
grantee from the State of Georgia, and had been in his possession 
for more than seven years ; his title was perfect under the statute 
of limitations, and that therefore, the land could not be consider- 
ed vacant land. Exceptions are taken to this decision, and in sur - 
port of them, it is argued that the grant from the State was issu- 
ed illegally ; and that possession under an illegal grant is not such 
adverse possession as will create a title under the statute of limita- 
tions. That the writ of mandamus issues in the name of the 
State, and the contest for this land, therefore, is between the State 
of Georgia and a tenant in possession under a void grant, and 
as the statute does not run against the State, the tenant is not pro- 
tected by it. The Judgment of the Court below is affirmed for 
the following reasons : 

[1.] Whilst this Court has the power to review the Judgment 
of a Circuit Court on a matter wherein that Court is by law left 
to a sound legal discretion, yet it will control that discretion only 
in cases where there is a refusal to exercise, ora flagrant abuse 
of it. 

[2.] The writ of mandamus is a prerogative writ, and does not 
issue aS mere matter of right. 

[3.] We have ruled that it is in the nature of an action when 
issued, (1 Kelly, 273, 274,) yet is grantable within the dis- 
cretion of the Court. To say the least of it, it is unques- 
tionably within the discretion of the Court to withhold it in 
cases where the relator fails to make out a prima facie case 
—a fortiori, it is within the discretion of the Court to with- 
hold it in cases where he makes out a prima facie case against 
the right which he sets up. Such, we think, is the present case. 
We would, however, not be understood to say that the Courts in 
this country could refuse this writ when demanded by a person 
holding a clear legal right under the laws of the State, with no 
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other remedy to enforceit. In such a case the law and the right 
of the citizen would be imperative upon the Court. The Judge 
presiding in this case, believed that the relator had not made out 
a prima facie case of right. We think he might have gone farther, 
and said that the case is prima facie against his right. For his 
petition shows that the land, the survey of which he seeks to have 
certified, was in the possession of a third person, under a good ti- 
tle, and therefore not vacant land. If it was not vacant land he 
is not entitled to its survey and the certificate of the survey.— 
Hotchkiss, 382, 385, Sects. 7 and 24. If, indeed, his certificate 
were had, we do not perceive that it could avail him against a 
food title inthe tenant. This is not therefore a case of flagrant 
abuse of discretion. I proceed, however, toexamine more minutely, 
the judgment of the court, and the reasoning of counsel against it. 

[4.] It assumes that seven years’ possession under color of title, 
in Georgia, is good title. Without now going at large into one 
of the most doubtful and litigated questions of the science, to 
wit, what amounts to adverse possession, it is sufficient for the re- 
quirements of this case, to say, that adverse possession for seven 
years, is a good title by operation of the statute of limitations. 

[5.] And farther, that possession commencing and continuing 
for that term of years, under color and claim of title, is adverse 
possession, and that whatever else may or may not amount to 
color of ttle, [6.| a grant from the state is color of title. The ten- 
ant in this case, went into possession under the highest evidence 
of title, the State’s grant. And as the primary and absolute do- 
minion over this land was in the State, and as it dees not appear 
that her title had ever passed to any other person, we must con- 
clude that the possession was adversary to all the world. See 
Angell on Limitations, 410 to 455. Tillinghast’s Adams, 46 to 50. 
Appendiz, note A. 

Are there any facts or principles in this case, which prevent 
the operation of the rule, thus laid down as to possession un- 
der color of title? [7.] It is insisted, that here, the State is a 
party, moving the contest, and setting up a right to have this sur- 
vey certified, and that the tenant will not be protected by his pos- 
session ; because the statute of limitations does not run against 
the State. We have decided, and the decision is sustained by 
unbroken masses of authority, that the Statutes of limitation do 
not run against the State. Brinsfield vs. Carter, 2 Kelly, 150, 
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151. The answer, however, to this argument, is this. The 
State of Georgia is not the real party to the proceeding. She is 
not asserting any right, and is not before the Court. The peti- 
tion for a mandamus is by a private individual, and it was upon 
that petition alone, that the decision complained of, was made.— 
But if the writ had issued. and the writ of error was founded up- 
on alleged errors, in a judgment growing out of the writ and the 
return, then the State would be no party. The process, it is true, 
is in the name of the State, but the right asserted is a private 
right ; the issue is between two of the citizens of the State. I 
have already stated, that this Court has determined that a pro- 
ceeding by mandamus, upon the relation of a private person, is in 
the nature of a suit. It is in England called a prerogative writ. 
It is there held the process by which the Crown exerts a high 
prerogative, through the Courts of Justice. The prerogative of 
asserting for the subject a right which could not be otherwise as- 
serted or enforced. This prerogative heve belongs to the people. 
They exert it through their Courts of Justice by using the name 
of the State. And although the writ of mandamus is governed 
by principles peculiar to itself, yet to all practical intents end 
purposes, it is asuit. In this view of the subject, we conclude 
that the maxim “ nullum tempus occurrit regi,” has no relevancy. 
With greater plausibility it is contended that possession orig- 
inating under a void gant and so continuing, does not create @ 
title under the statute of limitations. The record does not 
show that there is eny thing upon the face of tbe grant to Griffin 
which makes it void, nor does it charge that it was procured to be 
issued by a fraud to which be was a paity. It is said to have is- 
sued illegally in this, that it was issued upona suvvey made by the 
Surveyor of Tatunall county, upon a warrant which proceeded 
from the Land Court of tnat county. The tenant therefore, is 
taken to have received it and entered on the land under it, bona 
Jide. His possession throvghout, is in good faith. This is a case 
where there could be no disseisin of any body. As defore sug- 
gested, the eminent domain being in the State, and she having 
parted with it to the tenant and to no one beside, and the pos- 
session having continued uninterrupted for seven years, it is hard 
to conc>ive how the title can be otherwise than good against the 
world. We give no opinion as to how far the rights of the State 
herself would go to set aside her grant, in a proceeding iastituted 
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by herself for that purpose. It may be, however, well doubted 
whether she could set aside this grant, and reassert her original 
property in the land, because of a mere irregularity inthe survey. 

[8.] We might, I think, rest our opinion upon the undisputed 
fact, that this land had been appropriated by color of law, and 
was not vacant land infact. If it was not vacant land, the surveyor 
had no right to survey it, and being surveyed by his assistant, he 
was not bound tocertify it. Before it could be re-surveyed, would 
it not be necessary to make it vacant by a revocation of the grant? 

[9.] We however meet the question made by the record, and re- 
turn to the inquiry whether possession under a void grant can 
ripen into a title. For the purposes of the argument, we assume 
that the grant is not only voidable but void. It istrue that there 
“are highly respectableauthorities upon both sides of this question. 
The weight of authority though, is clearly in favor of the position 
that it is not necessary, to make the possession adverse , that it 
shou'd commence under a rightful title. The fact of possession 
and the quo animo it was commenced and continued, are the 
tests. Adverse possession is a question of law, and the fact of 
adverse possession, in its legal sense, is a question for the Jury.— 
“Disseisin, (says Lord Coke) is where one enters intending to 
usurp the possession and to oust another of his freehold, and 
and therefore “querendum esta judice quo animo hoc fecerit,’ why 
he entered and intruded.” 1 Inst. 153. Blunden and Baugh 3 
Croke, 302. The adversary character of the possession is by this 
authority derived, not from the title under which it istaken,but from 
the quo animo. If there is an intention to assert ownership under 
the title, the possession is adverse. In Bradstreet vs. Huntington, 
the Supreme Court of the United States, through Mr. Justice 
Johnson, says, “ Rights accruing under acts of limitations are in 
terms, as prima facie, originating in wrong, although really among 
the best protections of right; and if any one who can commit a 
disseisin, may claim under an adverse possession, it is not easy to 
preclude any one. An infant, a feme covert, a joint tenant, a 
guardian, and even one getting possession by fraud, may be a dis- 
seisor.” In the same case the Court speak to this point with yet 
more distinctness, as follows : “ As to an entry under a void title, 
that has met with such pointed answers from this Court and the 
Courts of New York, that it can scarcely require a labored ex- 
amination. The bar of the statute is acknowledged to originate 
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in wrong.” 5 Peters,438, a 446. See also to the same pont, 
Ewing vs. Burnet, 8 Peters, 41. Harpending vs. the Dutch 
Church, 16 Peters,455. Patton’s lessee vs. Easton, 1 Wheat. A79. 

In La Frembois vs. Jackson, this point was made befare the 
Supreme Court of New York, and they say,.“that if a party 
have a deed he need not produce it; and if onthe production It 
proves defective, that does not affect the character of the pos- 
session.” § Cowen, 594, 596. The Court of Errors affirm that 
doctrine. In Smith vs. Burtis, Spencer, J. delivering the opinion 
of the Court, says, “It has never been considered necessary to 
constitute an adverse possession, that there should be a rightful 
title. Whenever this defence is set up, the idea of right is ex- 
cluded ; the fact of possession, and the guo animo it was com- 
menced and continued, are the only tests, and it necessarily 
must be exclusive of all other rights.” 8 Johns. R. 180. See also 
Jacksonvs. Wheat.18 Johns. R.44. Jackson vs. Newton, 18 Johns. 
R.355. Jackson vs. Woodruff, 1 Cowen, 286. Hudson vs. Hud- 
son’s Adm’r, 6 Munf. 355. 

In Middleton vs. Dupuis, it is decided, that actual adverse pos- 
session for the statutory term, under a junior grant, will give the 
tenant a title to so much of the land as he has in actual posses- 
sion, even against the person who has a paramount title, and is 
in the constructive possession of the partin dispute. In this 
case the possession begins and continues under a grant not void 
for irregularity or fraud, but impotent; because younger than 
another conveying the paramount title; and yet the posses- 
sion gave a perfect title; Mr. Justice Richardson remarking that, 
“the long and open possession of the defendant under an honest 
title, makes the application to this case of the popular mode of 
statutory conveyancing by possession a happy and satisfactory 
one.” 2 Nott and McCord, 311,312. Mr. Angell, in treating of 
this subject, says, “ As to what constitutes color of title, it seems 
to be very well agreed, that, if the title under which the par- 
ty relying on possession and claims originally entered, be ever so 
defective, the possession is notwithstanding adverse.” Angell 
on Limitations, 435. See also, 6 Met. ( Mass.) R.337. 2 Met.32. 
3 Ibid, 91. 16 Serg.and Raw. R. 214. 4 Harr. and McHen. R. 
222. 4 Hay.( Tenn.) R. 182. 

It is held by the Supreme Court of the United States, that a 
deed fraudulent on the part of the grantor, if accepted bona fide, 
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by the grantee, and without knowledge of the fraud, gives a color 
of title, under the statute of limitations. 8 Peters, 252, 34. 

Thus it is manifest that this point is settled by the Supreme 
Court of the U. States, by the highest Courts of New York, 
Massachusetts, Pennsylvania, Maryland, and South Carolina, and 
no doubt, if my time would permit me to verify the fact, by most 
of the other States, as also, by the recorded opinion of a late and 
eminent commentator upon the law of limitations. And settled, 
too, as it seems to me, upon the principles on which statutes of 
limitation are based. They are statutes of repose, intended to 
quiet possession, and are daily more and more favored by the 
Courts. 

Application refused. 


Notg.—The indisposition of the family of Judge Nisbet rendered it impossi- 
ble for him to attend during the most of the Term at Savannah. 
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No. 12.—Henry J. Bamey, and others, plaintiffs in error, vs. 
Wruiasm Mize 1, defendant in error. 


[1.] When a surety to a note, bond, or other contract, having failed to make 
special defence upon the trial, afterwards takes control of the execution against 
his principal, under the Act of 1831, the lien of the judgment against his princi- 
pal in his hands, takes effect from the date of that judgment. 


Motion to dissolve an injunction in Talbot Superior Court, be- 
fore Jupce ALEXANDER, September Term, 1847. 

William Mizell, the defendant in error, filed his bill, returnable 
to March term, 1842, of Talbot Superior Court, against Henry J. 
Bailey and Richard Bailey, the plaintiffs in error, charging that 
Richard Bailey, on the 5th November, 1839, conveyed to Mizell, 
lot of land No. 228, in the 16th district of originally Muscogee, 
now Talbot county, for the sum of $1800; that at the September 
term, 1837, of the Superior Court of Talbot county, one Hays 
Bowdrie recovered a judgment against Richard and Henry J. 
Bailey, jointly, for the sum of $1600, and a ji. fa. issued thereon ; 
that on the 25th March, 1838, Richard Bailey paid the attorney 
of Bowdrie $1000 thereon, and on the 1st May, 1838, Henry J. 
Bailey paid the sheriff of Talbot county $842 4,4, on the same; 
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that at the September term, 1840, Henry J. Bailey made it appear 
to the court that on the note on which judgment had been obtain- 
ed in favor of Bowdrie, he was only a surety, and obtained an or- 
der of the court, giving him the control of the execution, to remu- 
nerate himself out of the property of the principal, Richard Bai- 
ley. The bill charges that the money paid by Henry J. Bailey, 
was not his own, but furnished him by Richard Bailey, to pay up- 
on said fi. fa. And that on the 23d April, 1841, Henry J. Bailey 
caused said fi. fu. to be levied on the lot of land, conveyed by 
Richard Bailey to complainant, (Mizell,) to which he had inter- 
posed his claim. The Bill prayed a discovery of the facts 
charged, an injunction of the claim cause still pending, and a de- 
cree that the fi. fa. may be delivered up and entered satisfied. 

The answer of Henry J. Bailey admitted all the facts charged, 
except as to the money he paid on the judgment, which he posi- 
tively denied being the funds of Richard Bailey, and averred 
that the same was his own, for which he had never received re- 
muneration. The answer alleged further, that his name was sign- 
ed as security to the note, but judgment was erroneously entered 
up against him. 

On the 24th September, 1847, a motion was made before his 
Honor, R. B. Alexander, Judge of said Court, to dissolve the In- 
junction, which motion was refused, to which decision exceptions 
were filed, and error has been here assigned. 


Srurets, for plaintiffs in error, contended, 


That the answer had sworn off all the Equity in the Bill, and 
even admitting the facts charged in the bill, complainant had an 
adequate remedy at law. That taking the answer to be true, 
plaintiff in error had a right to control the fi. fa. enjoined by the 
bill, and cited Prince’s Dig. 461, 470. 


Worrett & Hint, for defendant in error, contended, 


That it appeared from the answer, that the deed to Mizell was 
older than the control of the plaintiff in error, and that as between 
a judgment creditor and a bona fide purchaser, a judgment does 
not relate back, but its true date will be ascertained; and cited, 
Pope vs. Brandon, 2 Stew. 401. Ex parte, J. B. Stagg, 1 Nott 
and McC. 405. 
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By the Court—Nisset, J. delivering the opinion. 


I am very clear that this Bill was demurrable. It is not mere- 
ly a Bill for discovery, indeed it does not contain the averment 
necessary to entitle a complainant to discovery, to-wit: that he is 
unable to prove the facts charged at law. It is a bill for discoy- 
ery, relief and injunction. It seeks to sift the conscience of the 
defendant, Henry J. Bailey, as to the fact, that the money which 
was paid by him as security, was the money of Richard Bailey, 
the principal. And it asks relief, by a decree that the execution 
be entered satisfied, and delivered to the complainant; because 
the lien of the judgment in favor of the security, did not exist un- 
til the date of the order giving him the control of it, and therefore 
not until subsequent to the date of complainant’s deed to the land. 
I should call it an original bill. It was demurrable, because, 
for all matter of complaint which it contains, the complainant had, 
upon the trial of the claim, ample remedy. The grounds of equi- 
ty which the bill discloses, are the facts that the execution was paid 
off and extinct; that if the payment was made by the surety, yet it 
was made with the money of the principal, andif paid by the surety 
from his own funds, yet its lien did not take effect until after sale of 
the land by Richard Bailey to the complainant, and for that reason it 
ought tobe decreed to be delivered up to him. All these matters 
are legitimate subjects of enquiry beforea court oflaw. Payment, 
and the fraudulent combination between Richard and Henry J. 
Bailey, to give the latter the control of the execution as security, 
could be well proven upon the tria] of the claim. And surely, 
the question of lien being one of law, arising under our own stat- 
utes, was fairly and fully within the cognizance of a court of law. 
But we are to consider the case as it appears before us on the 
record. Upona motion to dissolve the injunction, upon the com- 
ing in of the answer, two points were determined, as we learn 
from the assignments, against the plaintiff in error, who is the de- 
fendant to the bill. First, that the answer does not deny the equi- 
ty of the bill. Second, that the lien of the judgment dates not 
from the date of the judgment, but from the time when the order 
of control was granted. The latter question controls this cause. 

The answer admits all the material facts charged in the bill 
except one, and that one, to wit: that the’money paid by Henry 
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J. Bailey was the money of his principal, Richard Bailey, it point 
blank denies. For example, it admits that the complainant 
bought the land from Richard Bailey, and at the time charged 
that Henry J. Bailey did not plead his suretyship, that judgment 
was entered generally against Richard and Henry J. Bailey as prin- 
cipals, that Henry J. Bailey procured an order giving him the control 
of the execution, and that that order was subsequent to the date 
of complainant’s deed from Richard Bailey. It, however, charg- 
es distinctly, that the money which he, Henry J. Bailey, paid up- 
on the execution, was his own money. In this state of the plead- 
ings, the bill not having been demurred to, and there being no 
motion to dismiss, the proper course would have been to have dis- 
solved the injunction and held up the bill for a hearing. Upon 
the hearing, the questions of law made by the bill and answer, 
would be properly before the court. Itis true that such a course 
would have left the claim open for trial, but as, according to the 
ruling of the circuit, as we learn it from the argument, payment of 
an execution could not be proven on the trial of a claim, equity 
had original jurisdiction, and being in the exercise of it, the court 
of law would respect that jurisdiction, and the claim cause would 
abide the decree in chancery. The circuit judge, upon a motion 
to dissolve, entertained the question as to the lien of the execu- 
tion, and determining it in favor of the complainant, dismissed 
the motion. And thus it is that we have the same question be- 





fore us. 

[1.] The question distinctly stated is this—in cases where a 
surety signing his name toa note, bond or other contract, as 
such, fails to make defence and to cause judgment to be entered 
against him as surety, but afterwards procures an order under 
the Act of 1831, giving him the control of the execution against 
his principal ; does the lien of the judgment against the principal, 
attach in his favor from the date of the judgment, or only from the 
date of the order? This isa question of statutory construction 
and confined within narrow limits. We think the lien in this 
case attaches in favor of the surety from the date of the judg- 
ment. At common law, a surety being compelled to pay the 
debt of his principal, occupies the position of a creditor having 
paid money for the use of another. The common law shows him 
no special favor. He was compelled to sue out his judgment for 
remuneration—he had no lien, and no process to-collect, until he 
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got his judgment. Our Legislature considered that there was 


an evil in this. The old law was as stated; the mischief was 
that sureties were upon the same platform with others, and were 
compelled to sue out by regular course, a judgment and execu- 
tion for remuneration. For remedy whereof, in 1826, it was en- 
acted, that “ when any person or persons hath heretofore, or shall 
hereafter, become bail on recognisance, or security on bond, note, 
or other contract, and shall be sued thereon, it shall and may be 
lawful for such bail or security, on the trial of such case, to make 
special defence, and in case it should appear ‘to the Court that 
one or more of the defendants is or are securities only, and not 
interested in the consideration of the contract sued on, then and 
in such case, verdict and judgment shall be entered accordingly, 
and further proceedings be had and privileges exercised as herein 
before prescribed in behalf of the other securities. Provided, the 
plaintiff shall in no case be delayed, byany dispute which may arise 
between the defendants, but the Court shall decide the issues, and 
the verdict which may have been finally rendered on the issues 
between the defendants shall relate back to the time of the verdict 
and judgment in favor of the plaintiff.” Prince, 461. This act 
authorizes bail on recognisance and sureties on notes, bonds, or 
other contracts, to make special defence, and to have judgment 
entered against them accordingly ; that is, as sureties. And in that 
case the statute authorises them to exercise such privileges, as 
had been in previous sections of the same act conferred upon 
other securities. By reference to those other sections, it will be 
seen that the other securities spoken of are securities on appeal 
and on stay of execution; and that the privilege prescribed in 
their favor, is the privilege touse and control the execution against 
the principal for the purpose of remuneration. So that by the 
Act of 1826, any bail on recognisance, or security on bond, note, or 
other contract, who had made special defence, and had the judgment 
entered against them as bail or security,upon paying the same might 
use and control the execution against their principal for remun- 
eration. It was afterwards perceived that the Act of 1826, made 
no provision for securities on bond, note or other contract, who 
had failed upon the trial to plead their suretyship, specially, and 
thus have judgment entered against them as such, and thus be 
entitled to the use and control of the execution against their prin- 
cipal, which is the situation of the surety now before this Court. 
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To remedy this omission, the Act of 1831 was passed. The first 
section of this act authorises persons who have heretofore become 
security on any note, bond, or other contract, and against whom 
judgment has been rendered and execution issued, and who have 
paid the debt, upon making it appear to the Court from which 
the execution issued, that they were bona fide, the surety upon 
the contract, note or bond, to control the execution against their 
This section is retrospective and em- 


principal for remuneration. 
A general provision 


braces only cases of suretyship then existing. 
is made in the second section for sureties who have failed to make 
special defence under the Act of 1826. This section is especial- 
ly applicable to the case under review, and is in the following 
words: “ Where any security or securities, as aforesaid, shall fail 
at the trial of the note, bond, or other instrument upon which he, 
she or they were security or securities, to make special defence 
thereof, it shall be lawful for such security or securities, to take 
control, after payment thereof, of the said f. fa. complying with the 
requisitions of the first section of this act, and that all laws and 
parts of laws militating, &c. are repealed.” Prince, 470. 

Such are the provisions of our statute law, to remedy the mis- 
chief of the common law. The mischief was, as before stated, 
that sureties were at common law compelled to sue for remune- 
ration; they were én equali jure, with others who had paid money 
for the use of another. The Legislature intended to better their 
condition. What rights and privileges do they acquire under the 
statutory provisions I have quoted? What rights, to be more 
specific, does Henry J. Bailey, in his position, acquire under them ? 

If necessary to define that position with more particularity, it 
is this. He signed a note as security, with Richard Bailey, his 
principal. Suit was instituted and onit, judgment taken against both 
generally, Henry J. having failed to plead specially as he was 
entitled to do under the Act of 1826. Subsequently, under the 
Act of 1831, he applied to the court, and having complied with 
the requisitions of the law, obtained an order, giving him the con- 
trol as surety, of the execution against Richard. Now, under the 
laws of Georgia, what rights did he acquire in that execution, 
and the judgment upon which it is founded? To vary the form 
of the enquiry, to accommodate it to the question for determina- 
tion, did the lien of that judgment in his hands commence at its date, 
or did it commence only at the date of the order which gave him the 
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control of it? There are cases which are pretty well argued when 
they and the law which governs them are fairly stated. This is 
a case of that sort. We do not see how any one, witha knowl- 
edge of the facts of this case, and a clear view of the law applica- 
ble to them, could well fail to conclude that the Legislature in- 
tended to subrogate the surety to all the rights of the plaintiff in 
the judgment, and of course, to give him that judgment, in its to- 
tality, with its lien running from the date, as the means of early, 
easy, and safe remuneration. The Acts of 1826, and of 1831, be- 
ing in pari materia, are to be taken together. They are in dero- 
gation of common right and are to be construed strictly. But it 
seems to me that the strictest construction must give to the surety 
the lien of the judgment from its date. The object primarily of 
the Legislature, unquestionably, was to favorsureties. It is not 
our business to limit the extent of that favor by constrained con- 
struction of their acts or refinements in legal logic. "When the ob- 
ject of the General Assembly is fairly manifest, it is the duty of this 
court to give effect to it, regardless of what may be our own views 
ofits expediency. Solongas the Legislature acts within the scope 
of its constitutional powers, its will is the imperative law of this 
tribunal. Ifthe construction contended for by counsel for the de- 
fendant in error, were the true one—if the favor to sureties was 
limited to the easy and summary mode prescribed to them of get- 
ting judgment against their principal, with lien taking effect only 
at the date of the order of control, why then, it may be conceded 
that the favor is a very considerable one—the advantage is a de- 
cided gne. But that is no argument in favor of their construc- 
tion, for if a different construction be manifest—if there is no rea- 
sonable doubt that the Legislature intended to give to sureties yet 
larger privileges and yet greater advantages; the amount of the 
favor, however unreasonable it may be, is not to be regarded. 
But is the advantage which is given to sureties in their being 
subrogated toall the rights of the plaintiff in the judgment, an un- 
reasonable one? Is it unjust to other creditors, or even to bona fide 
purchasers? They are in no worse condition than they were in 
whilst the judgment remained unpaid in the hands of the plaintiff; 
then its lien bound all the defendant’s property, sold or unsold, in 
his own possession, or in that ofa bona fide purchaser ; then its lien 
excluded all other creditors, except such as held older or coeval liens. 
Shall they be heard, when they claim to be benefited by the loss 
VOL. IV. 17 











130 SUPREME COURT OF GEORGIA. 





Bailey and others vs. Mizell. 





of the surety? For if the surety does not get the lien, running 
back to the date of the judgment, they are benefited by his pay- 
mentofthedebt. In that eventthe lien of the judgment is removed 
from all property of the defendant sold intermediate its date and 
the date of the control; in that event its lien is also removed from 
all competition with, or supremacy over such liens as are coeval 
with, or younger than it; and all without one cent being subtract- 
ed from the means of the defendant. The surety, by necessity of 
law, pays a debt, in the consideration of which he is not interested 
and his loss inures to the benefit of others. 

The second section of the Act of 1831, I have stated, mainly 
controls this point. It is true, that by the ¢erms of that section 
the control is given to the fi. fa. and not to the judgment. Yet 
by reference to the Act of 1826, of which the Act of 1831 is amen- 
datory, and to the first section of the Act of 1831, which is refer- 
red to in the second, it will be seen that the Legislature must 
have meant a control of the judgment as well as the execution. 
Remuneration seems to be contemplated through the agency of 
the judgment, thoughout; and by the first section of the Act of 
1831, the control of the judgment or the execution, is given in so 
many words. We, however, cannot believe that itcan be seriously 
controverted by any one, that when the control of the execution is 
given by law, that the judgment goes with it. Without the judg- 
ment the execution is a nullity—that creates no liability. It is 
simply the process of the Court, founded on the judgment, to en- 
force it. But as it issues out of the judgment, and is without it 
void, the control of the fi. fa. must be held the control of the judg- 
ment. Else the Act of the Legislature, giving control of execu- 
tions, would amount to nothing; it would be but brutum fulmen. 
What is the judgment on this promissory note? It is the award 
of a court of competent jurisdiction, that a debt is due from the 
defendant, Richard Bailey, to the plaintiff; in it, the amount of 
the debt is ascertained. It is proven by the record, which imports 
essential verity. To it the law has attached a lien, commencing 
with its date ; and upon it an execution may issue, as mere mat- 
ter of right, for the purpose of enforcement. This is that thing, 
the control of which is given to the surety by the Act of 1831.— 
An essential element in its nature is the /ien which the law attach- 
esto it. It is inseparable from it; it is necessary to its force, ful- 
ness and vitality ; it is one of its attributes. When the judgment 
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is transferred by the order of the court, this essential element, 
this prime attribute goes with it. The judgment does not go 
to the surety maimed, weakened, and marred in its fair propor- 
tions, but as a unit, perfect in all its parts. It passes over to him 
in its entirety. What isthe lien? Is it something that springs 
into being by virtue of the order making transfer of the execu- 
tion, not before having had existence? No; but it is at the time 
a legal entity. Its beginning is contemporaneous with the judg- 
ment; its progress is with it, and it expires only with its extinction. 
We cannot believe that the Legislature intended to divest the 
judgment of its precedent lien; if it had so intended, it’ would 
have so said, asin case of the revival of a dormant judgment by 
scire facias. There the Legislature has expressly said that the 
lien shall date only from the revival, That Act is a legislative 
construction of those we are considering, for it is apparent from 
the fact that the limitation of the lien is in the Act, that the gene- 
ral assembly believed that without such express limitation, the 
lien of the revived judgment would take effect from its date— 
But inthe Acts of ’26 and ’31, there are no limitations, or restric- 
tions, or exceptions of any kind. The surety is declared in gene- 
ral terms to be entitled to control the execution against his princi- 
pal for remuneration. The lien of the judgment is as much 
transferred as the process. By statute, a party plaintiff is au- 
thorised generally to sell or transfer his judgment. It would 
scarcely in that case be contended, that the purchaser would not 
acquire with the judgment a lien beginning with its date. Yet 
the act which authorizes a plaintiff to sell his judgment, does not 
expressly declare that the purchaser shall have such a lien. — 
Wherein does the present case differ from that? So far as prin- 
ciple is concerned, in nothing. The only difference is, that in one 
case the transfer is an individual act; in the other, it is the act of 
the law, evidenced by the order of the court. We consider that 
the Legislature intended to vest in the surety the property in the 
judgment, as completely as it vested in the plaintiff; and ashe held it 
with its lien subsisting from the beginning, with power to hold 
it as he would other property, quiescent, to sell it, give it away, 
release, or enforce it by execution; so also the surety, acquiring 
its control by compliance with all the requirements of the law, 
holds it. If these views be correct, then the doctrine of relation 
does not apply. We are not driven to that resort to sustain the 
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view we have taken of this case. Ifthe lien of the judgment be 
a subsisting thing at its date, and continuous with it, until its 
extinction, and that thing is acquired by the surety, why then I 
say, the doctrine of relation does not apply. According to that 
doctrine, when justice requires it, by a fiction, (a kind of pious 
fraud,) an act done to-day is referred back toa previous time.— 
For example: A feme sole executes a deed and delivers it as an 
escrow; before the final delivery of the deed tothe grantee, she mar- 
ies. Now to preventthe nullifying effect ofthe coverture upon the 
deed, according to a necessity founded in the justice of the trans- 
action, the final delivery, by fiction, is made to relate back to the 
delivery of the deed as an escrow, and to take effect from that 
time. The doctrine thus illustrated does not apply to this case. 

Upon the argument, learned counsel insisted, that if it be ad- 
mitted that the lien of this judgment, in the hands of the surety 
from its date, as against the defendant and other creditors, is good 
and subsisting, yet it is invalid as to bona fide purchasers. The 
argument was sought to be sustained upon the ground, that ac- 
cording to the facts of this case, the complainant must be viewed 
in the light of a bona fide purchaser withcut notice. Now, I shall 
not examine the facts of this case, with a view to the enquiry 
whether the complainant had or not notice of the incumbrance of 
this judgment. Having decided that the surety acquires a lien from 
the date of the judgment, ifit is good for one purpose it is good for 
all; if good against creditors, it isalso good against purchasers. The 
law, as we have construed it, is notice to all the world. We can- 
not assume, for the purposes of this case, that the law ever was 
different. Purchasers are presumed to know the law; so are all 
citizens; they must regard it or not at their peril. Just as much 
as they are presumed to know the law of mortgage liens, me- 
chanics’ or attorneys’ liens, or in fact any public law of the State. 
We are, however, not to be understood to say, that there might 
not be a case made, where a court of equity would set aside the 
lien in favor of either a purchaser or creditor. <A caseé of fraud- 
ulent combination, for example, between the principal and sure- 
ty, to keep the judgment open. Suffice it to say, this is nota case 
of that sort. 

Let the judgment be reversed. 
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No. 13.—WitiiaM Taytor, plaintiff in error, vs. A. W. & M.N. 
W. Smirua, defendants. 


[1.] A verdict and judgment rendered in favor of a defendant, which is after- 
wards set aside, is no bar to a subsequent suit between the same parties, for 
the same cause of action. 

[2.] The Act of 1801, which authorizes three or more of the Justices of the 
Inferior Court to preside in all cases in which the Judges of the Superior 
Courts are parties, or interested, is constitutional. 


Assumpsit, in Randolph Superior Court. 


For the facts in this case, refer to the opinion of the Court. 
Jones, Bennine & Jones, for plaintiff in error. 

H. Ho tt, for defendants. 

By the Court—W arner, J. delivering the opinion. 


From the record in this cause, it appears on the 15th day of 
January, 1845, the defendants in error instituted an action of as- 
sumpsit in the Superior Court of Randolph county, against the 
plaintiff in error, on a promissory note for the sum of six hun- 
dred and forty-nine dollars. 

On the trial of the cause the note was read in evidence to the 
jury, and the plaintiff in error, who was the defendant in the 
Court below, offered in evidence what purported to be a record 
from the Superior Court of the county of Early, of a suit be- 
tween the same parties, on the same note, from which it appears 
that at February Term of the Court, in the year 1842, “ Paul 
McCormick and others, Justices, were present,” and a verdict 
was rendered for the defendant, Wm. Taylor, and judgment for 
the cost entered up against the plaintiffs in that suit. The plaintiffs 
in the Court below then offered in evidence, by way of rebuttal to 
the defendant’s evidence of a former recovery, a further exem- 
plification from the records of the Superior Court of Early coun- 
ty, by which it appeared, that after the verdict had been rendered 
in favor of the defendant, and the judgment for the costs, a mo- 
tion was made to set aside the verdict, and judgment on several 
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grounds, of which the following only will be noticed :—Because 
it appears that the defendant was the presiding Judge of the Su- 
petior Court, at the term of the Court when the same was ren- 
dered and obtained, and therefore could not preside in his own 
cause, on account of his interest. Second, because the Justices 
of the Inferior Court of no county can preside, and exercise ju- 
risdiction in the Superior Court, the statute attempting to give 
such jurisdiction being unconstitutional; and third, because the 
minutes of the Court do not shew there was a quorum of the 
Justices of the Inferior Court present at the time said proceed- 
ings were had; and because the Justices who presided did not 
attest that part of the minutes of the Court which occurred dur- 
ing their administration, but that the same is attested by the de- 
fendant, who is interested. 

On hearing the motion to set aside the verdict and judgment, 
the Court ordered the same to be set aside, and that the cause 
stand as if no verdict or judgment had ever been had in the 
cause. The plaintiff on the 20th day of March, 1846, dismissed 
his suit. 

After the two exemplifications from the records of the Su- 
perior Court of Early had been read in evidence, which were de- 
signated as numbers one and two, the defendant requested the 
Court to charge the Jury to find forthe defendant, if they should 
believe that the judgment set forth in the record, No. 1, had been 
in truth and in fact, as therein set forth, rendered in favor of said 
defendant against said plaintiffs, which charge, the said plaintiffs 
insisted should not be given, and thereupon the said Court, 
then and there so refused to charge, and thereupon the defendant 
excepted. 

The Court then charged the Jury, that the judgment set forth 
in the record No. 1, was utterly void, and of no effect, and was 
no bar or defence to said suit, because the Act of the General 
Assembly which provides, that in all cases brought in the 
Superior Courts, or either of them, where either of the Judges 
thereof shall be a party, or interested therein, it shall be the 
duty of three or more of the Justices of the Inferior Court to 
preside at the trial of the same, was unconstitutional and void, 
and because the said judgment had been reversed, and set aside, 
as is set forth in the record No.2; whereupon the defendant ex- 
cepted ; and now assigns the same for error in this court. 
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From the imperfect and confused state of the records in this 
case, we understand that a suit was instituted in the Superior 
Court of the county of Early, by the plaintiffs below, against the 
defendant, who was at that time one of the judges of the Superi- 
or courts of this State ; that on the trial of the cause, the justices 
of the Inferior Court were called in to preside, and a verdict 
was rendered for the defendant. Afterwards, that verdict and 
judgment was set aside by the Superior Court of that county.— 
On the trial of the cause in Randolph, the court was requested to 
charge the jury that the judgment rendered in Early in favor of the 
defendant, was a bar to the plaintiffs’ suit; which the court re- 
fused to do, but charged the jury that judgment was void and of 
no effect, and was no bar to the plaintiffs’ suit, for the reason it 
had been set aside and reversed, and for the additional reason the 
act of the General Assembly, which authorised the justices of the 
Inferior Court to preside in cases in which the judges of the Su- 
perior Courts were parties, or interested, was unconstitutional 
and void. 

[1.] The judgment, it appears, had been set aside and reversed 
by a court of competent jurisdiction, and consequently was no bar 
in law to the plaintiffs’ action and for that reason the instruc- 
tion asked by the defendant was properly refused by the court, 
and for the same reason, there was no error in the instructions 
given by the court to the jury; but we do not think the reason 
given by the court as to the unconstitutionality of the Act of the 
general assembly, was a legal or valid reason. 

[2.] The Act of 1801, which provides, “In all cases brought in 
the Superior Courts, or either of them, where either of the judges 
thereof shall be a party, or interested therein, it shall be the duty 
ofthree or more of the justices of the Inferior Court to preside at 
the trial of the same,” is, in our judgment, constitutional. Prince’s 
Dig. 433. 

The judicial powers of this State are vested by the constitution 
in a Supreme Court, for the correction of errors, a Superior, Infe- 
rior, and Justice’s Courts, and in such other courts as the Legisla- 
ture shall, from time to time, ordain and establish. 

The Act of 1801 creates a court for the trial of causes, in which 
a judge of the Superior Court may be a party, or interested— 
Special jurisdiction is conferred by the Act on three or more of 
the justices of the Inferior Courts, for the trial of certain specified 
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causes. It was competent for the General Assembly in our judg- 
ment to ordain and establish a tribunal for the trial of causes in 
which a judge of the Superior Court is a party or interested— 
The judgment of the court below, we are of the opinion, should 
be affirmed, but not for the reason that the Act of 1801 is uncon- 
stitutional. The judgment of the court in Early, may have been 
properly set aside on other grounds. How that was, we cannot 
now determine, as it was set aside by a court of competent juris- 
diction, and has not been reversed; we must give effect to it, as 
we find it in the record, and cannot avoid it onthe ground that the 
court may have given an invalid reason for setting the judgment 
aside. 
Let the judgment of the court below be affirmed. 





No. 14.—A.rrep Rovss, plaintiff in error, vs. The State or 
Georeis, defendant. 


[1.] By the 8th Section of the Ist Article of the United States Constitution, it is 
enacted that the Congress shall have power “ to coin money, and to regulate 
the value thereof, and to provide tor the punishment of counterfeiting the cur- 
rent coin of the United States ;’’ and in the 18th Section ofthe same Article, it 
is declared that “‘no State shall coin money.” Have the individual States any 
jurisdiction over offences against the coin, or is it vested exclusively in Con- 
gress aud the courts ofthe Union? Quere. 

[2.] Proof of the passing in payment, of base metal in the likeness or similitude 
of gold coin, will not support an indictment for passing in payment “‘ counter- 
feit gold coin.” 

[3.] An indictment which charges that the counterfeit coin was passed in pay- 
ment to A. will not be sustained by evidence that it was passed in payment 
by the prisoner to B. through A., who was the innocent agent of the prisoner 
in the transaction. 


[4.] Grand Jurors are competent TJ'alesmen to try criminal causes. 


Indictment for passing “ counterfeit gold coin.” Tried before 
Judge Warren, in Baker Superior Court, December term, 1847. 
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The facts of this case are embodied in the opinion of the court. 


H. Morgan, for plaintiff in error, contended, 


1st. That a grand juror is an incompetent talesman to try a 
criminal cause, not being the peer of the prisoner; that such was 
the law of England, as adopted in this State, and that the distine- 
tion is recognised in our own statutes. And in support of this po- 
sition cited, 1 Story on Const. ch.17. Ib. p. 130. Schley’s Dig. Pref. 
p. 26. Prince, 912, 429, 33. 3 Black. Com. 350, 360. 4 Bac. 
Ab. 555, 549, 548. 2 Eng. Com. L. Rep. 483. 3 Bl. Com. App. 
359. 1 Kelly,635. (Boon vs. the State.) 

2d. That the evidence showing Tharp acted as the agent of the 
prisoner, in passing the counterfeit coin to Johnson, did not sup- 
port the indictment for pasting to Tharp; and cited, 2 Chit. 
Crim. Law, 112, note J. 1 Ib. 213, 16, 233. 21 Wend. 527, 34. 
2 Stark. 378. 

3d. That the offences of passing “counterfeit gold cein,” and 
“coin of base metal, having the similitude of gold coin,” are dis- 
tinct, and evidence of one will not support an indictment for the 
other, and cited, 3 Story on Const.17. Prince, 635. 4 Bac. Ab. 
315, 17. 5 Petersdorff, 526. 


By the Court—Lumpkin, J. delivering the opinion. 


This is a writ of error to a judgment of the Superior court of 
Baker county, whereby the plaintiff was sentenced to confine- 
ment to hard labor in the Penitentiary for six years. 

The indictment charged the defendant with the offence of pas- 
sing counterfeit coin. And the specification is, that he pass: 
sed and paid to one Benjamin Tharp, a certain forged and coun+ 
terfeit gold coin, purporting to be a five dollar piece of American 
gold, of the value of five dollars. The defendant was arraigned, 
pleaded not guilty, and was tried and convicted. 

The plaintiff complains that three errors were committed by 
the court below: 1st, In deciding that grand jurors were compe: 
tent talesmen to try criminal causes. 2d, In admitting testimony 
to prove the passing and payment of counterfeit coin by the de- 
fendant, through Tharp to Johnson, when the indictment charged 
that the coin was passed and paid by the prisonerto Tharp. 3d, 

VOL. Iv. 18 
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In admitting in evidence, base metal in the likeness or similitude 
of gold coin, to support the charge in the indictment, “for passing 
and paying counterfeit gold coin.” 

[1.] The question has been much mooted, whether the State 
courts have concurrent criminal jurisdiction, over the offences of 
counterfeiting and passing the current coin of the United States. 
Andin this, as in many other cases of real or supposed collision be- 
tween the two governments, it is not always easy to determine 
where State sovereignty ends and Federal supremacy begins. 

By the 8th Section of the Ist Article of the United States’ Con- 
stitution, it is enacted that the Congress shall have power to coin 
money and to regulate the value thereof, and to provide for the 
punishment of counterfeiting the current coin of the United States; 
and in the 10th Section of the same Article, it is declared that no 
State shall coin money. Have the individual States any jurisdic- 
tion over offences against the coin, or is it vested exclusively in 
Congress and the courts of the Union ? 

The rule laid down by Mr. Hamilton in the Federalist, and 
pretty generally adopted, is, that the alienation of State power ex- 
ists in three cases only, namely, where the Constitution in express 
terms granted an exclusive authority to the Union; where it grant- 
ed in one instance authority to the Union, and in another prohib- 
ited the States from exercising the like authority; and where it 
granted an authority to the Union, to which a similar authority in 
the States would be absolutely and totally contradictory and repug- 
nant. No. 32. 

Mr. Madison, in applying this test to that class of powers, con- 
ferred by the Constitution on Congress, in which the power over the 
coin and currency is included, remarks: “The punishment of 
counterfeiting the public securities, as well as the current coin, is sub- 
mitted, of course, to that authority whichis to secure the value of 
both.” Federalist, No. 42. 

Judge Story entertains the same view. “The next power of 
Congress is to provide for the punishment of counterfeiting the se- 
eurities and current coin of the United States. This power 
would naturally flow as an incident from the antecedent pow- 
ers to borrow money and regulate the coinage, and indeed 
without it those powers would be without any adequate sanction. 
This power would seem to be exclusive of that of the States, 
since it grows out of the Constitution as an appropriate means 
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to carry into effect other delegated powers not antecedently ex- 
isting in the States.” 3 Com. on Const. §1118. See also 1 Kent’s 
Com. Sect. 18, and note, 5th Edit. 

One thing is very certain, namely, that the power of coining is 
not only vested in Congress, but that the individual States are di- 
vested of it. It would seem to be clear, therefore, that the States 
have no jurisdiction whatever over the offence of counterfeiting 
money, coined at the mint of the United States, or any of its 
branches. But whether an indictment lies in the State Courts, 
under State statutes, for counterfeiting any species of coin which 
is brought from foreign nations, or for passing counterfeit coin of 
any description, I forbear to express any opinion, as the point, 
although contained in the record, is not presented in the bill of 
exceptions, 

This prosecution is based upon the 2d Section of the 7th Divis- 
ion of the Penal Code, which is as follows: “If any person shall 
falsely and fraudulently, make, forge, or counterfeit, or be con- 
cerned in the false and fraudulent making, forging, and counter- 
feiting of any gold, silver, or copper coin, which now is, or shall 
be passing or in circulation within this State, or shall falsely and 
fraudulently make, or be concerned in the false and fraudulent 
making of any base coin, of the likeness or similitude of any gold, 
silver, or copper coin, which now is, or shall be passing or in cir- 
culation within this State; or shall falsely and fraudulently utter, 
publish, pay, or tender in payment any such counterfeit and forged 
coin, of gold, silver, or copper coin, or of any base coin, knowing 
the same to be forged, or counterfeited, or base; or shall aid or 
abet, counsel, or command the perpetration of either of the said 
crimes, such person shall, on conviction, be punished by impris- 
onment and labor in the Penitentiary, for any time not less than 
four years, nor longer than ten years. Prince, 635.” 

I will consider and dispose of the several errors alleged in the 
assignment, in the inverse order in which they stand. 

[2.] 1st. Will proof of the passing in payment, of base metal, in the 
likeness or similitude of gold, support the charge in the indict- 
ment of passing in payment “counterfeit gold coin?” We think 
not. And noother reason need be assigned, than that the statute 
itself has broadly made the distinction. Penal statutes must be 
construed strictly, and there should be less variance between the 
allegations and the proof in criminal,-than civil proceedings — 
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Could a bond be given in evidence to support a simple con- 
tract, set out inthe declaration? And yet the discrepancy would 
not be so great as that which exists between “counterfeit gold 
coin,” and “ dase metal,” in the likeness of gold. Iam aware that 
it is extremely difficult to say what variances are or are not fatal 
in an indictment. Courts of law are frequently perplexed in de- 
ciding upon omissions that appear, on the first view of them, 
captious and trifling; but when it is considered that nothing is so 
important to a ¢itizen as his liberty and his life, (for what will he 
not give in exchange for these ?) any one will see and feel the ne- 
cessity of a substantial compliance at least, with those forms of 
proceeding by which he is often deprived of the one or the other, 
or both. 

[3.] 2d. This objection is equally fatal. The indictment 
charged that the coin was passed and paid by the prisoner to 
Tharp, when the proof was, that it was passed and paid by the 
prisoner, through Tharp as Ais agent, toa man by the name of 
Johnson. Tharp, the first witness introduced in behalf of the 
prosecution, testified, “that prisoner gave him the coin to buy 
some articles for him, of Johnson, telling him at the time, to say 
to Johnson that it was good money, and to send him good money 
in exchange, as he wanted to travel on it. That he passed it to 
Johnson in payment for liquor and tobacco, bought for the pris- 
oner, receiving the change, which he took back to the prisoner.” 

Had Rouse been indicted for uttering and publishing this coin, 
I would not say that the bare delivery of it to his agent, Tharp, 
for the purpose of being put into circulation would not have been 
sufficient. Rex vs. Arscott,6 Carr. and Payne, 408. But he zs 
charged with passing it in payment to Tharp, when the evidence is 
that he passed it to Johnson through the agency of Tharp. The 
English Parliament passed two statutes, one against wttering and 
publishing, and another against disposing of or putting away 
counterfeit money; our code comprises both offences in the 
same section. They are, however, totally different, and the same 
testimony will not convict in both. 

Had Tharp been the agent of Johnson instead of Rouse, then 
the crime would have been complete, when the coin was placed 
in his hands, as this would have been a constructive delivery to 
Johnson. But the testimony shows directly the contrary, to wit : 
that Tharp was the innocent instrument of Rouse in this transac- 
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tion; and to hold that the coin was passed to him, would be in ef- 
fect to say that the prisoner passed it to himself. The possession 
of his agent was his own possession ; nor was it parted with in le- 
gal contemplation until it passed in payment to Johnson. To con- 
summate the offence, there must be two parties concerned—the 
person tendering and the one receiving the counterfeit coin. It 
is true that when the coin was handed to Tharp, it was put in a 
course of transmission; but until it reached Johnson, for whom it 
was intended, and to whom it was sent, the guiit of the prison- 
er was inchoate. ‘ But the moment Johnson received, the felony 
was finished. Had Johnson, the disponee, owing to some casual- 
ty, never been reached, the prisoner might have been convicted 
of the attempt; but the offence of passing would not have been 
committed. The prosecution must prove, not only that the mon- 
ey put off was counterfeit, but that it was put off as stated in the 
indictment. The averment with regard to the mode of putting 
off must be proved as laid. Roscoe’s Crim. Ev. 354. 

But it may be argued that a person may be convicted of pas- 
sing counterfeit money, to wxknown persons; and that conse- 
quently it is no good objection to mistake the right person. I un- 
derstand the rule to be this: while it is true that the indictment 
in many cases will lie where the persons are unknown by whom 
and against whom the crime was committed—and it is so set out in 
the indictment—still, these are exceptions to the general rule, jus- 
tified by the particular circumstances which render a strict obser- 
vance of the usual and proper practice incompatible with the ends, 
of justice. As for instance, if the dead body of a person mur- 
dered be found, and it is impossible to discover who he was, an 
indictment for having killed some one unknown would be valid.’ 
2 Hale, 181. Thus, also, in the indictment of the Regicides for 
having procured the death of Charles the First, the fact was 
agreed to be well laid as done by some one unknown, whose face 
was concealed by a vizor. Com. Dig. Indictment, G. 1. 

I repeat, however, that these cases are founded in necessity and 
the fair presumption which exists that the names cannot be ascer- 
tained. But whenever the name of the party is known, it is ab- 
solutely necessary to insert it. And if the indictment charge that 
the counterfeit money was passed to persons, to the jurors unknown, 
yet if the person be really known, the allegation will be improp- 
er, and the prisoner must be discharged from that indictment and 
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tried upon a new one rectifying the mistake. 1 East, P. C.181. 
2 Ib. 651. 1 Hale, 572. 2 Hawkins, B. 2, C. 25, § 71. 2 
Leach, 578. 3 Campb. 265, note. A fortiori will the indict- 
ment not stand when a wrong person is named in it as the one to 
whom the money was passed and the right person is fully dis- 
elosed by the proof. Upon another indictment for passing coun- 
terfeit money to Johnson, could Awtrefois acquit or Autrefois con- 
vict be pleaded in bar? Clearly not. 

[4.] Are Grand Jurors—not those who find the bill of indict- 
ment, but those whose names are in the Grand Jury box—com- 
petent to try criminal causes! In the opinion delivered by this 
Court in Warren J. Boon’s case, (1 Kelly, 631,) it was pretty 
strongly intimated that there was no statute of the State which 
would authorize it. The correctness of this conclusion has been 
questioned, and the 38th section of the Judiciary Act of 1799, 
(Prince, 428,) is cited to show that all persons are capable to try 
criminal causes who are qualified to vote at elections for members 
of the Legislature. 

It is conceded that the language of this section is broad enough 
to include Grand as well as Petit Jurors. It enacts—*“ That the 
Clerks of the Superior Courts of the respective counties, shall pro- 
cure from the Tax-Collector of such county, and furnish to the 
Court, (within two months,) a list of all persons liable and quali- 
fied to serve as Grand and Petit Jurors, agreeably to the qualifi- 
cations hereinafter prescribed ; and all free male white citizens, 
above the age of twenty-one years and under sixty years, are de- 
clared to be qualified and liable to serve as Petit Jurors for the 
trial of allcivd/ causes—for the recovery of debts or damages, to any 
amount whatsoever—but no person shall be capable to be of a 
jury for the trial of treason, felony, breaches of the peace, or any 
other cause of a criminal nature, or of any estate of freehold, or 
of the right to title or any lands or tenements, in any court of 
record within this State, who shall not be qualified to vote at elec- 
tions for members of the Legislature; and if any person not qual- 
ified as aforesaid, shall be returned on any jury, he shall be dis- 
charged on the challenge and proof thereof of either of the par- 
ties to such suit, or on his own oath of the truth thereof; provid- 
ed that no exception against any juror on account of his qualifica- 
tion shall be allowed after he is sworn.” I quote the entire sec- 
tion. Marbury and Crawford, 303. 
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Are Grand Jurors embraced in this section? It would seem 
not from several considerations. It purports to treat of Petit Ju- 
rors and to define ¢heir qualifications. If it includes Grand Ju- 
rors, then no one of this body is capable to try criminal causes, or 
titles to lands, who shall not be qualified also to vote for mem- 
bers of the Legislature. Has it been the practice to apply this 
test to members of that body? The ensuing sections treat of 
Grand Jurors—their qualifications—mode of summoning, &c. It . 
would appear, therefore, that they were not contemplated in the 





previous section. 

But this construction does not depend upon inference. By re- 
ferring to sections 39 and 40 in Marbury and Crawford’s Digest, 
p. 303, and which are omitted in Prince on account of their being 
superseded by the Act of 1805, the true intent and meaning of 
the Legislature in section 38 is placed beyond controversy. Sec- 
tion 39 provides “ That the Clerks of the several Courts are requir- 
ed, in the presence and under the direction of the Judge or Judges 
of such Court, to regulate and correct the several jury lists annu- 
ally, by particularly specifying, in distinct columns, the persons 
most able, discreet and qualified, as herein before mentioned, te 
serve as Grand Jurors, which list so corrected shall be committed 
to the safe keeping of the Clerks of such Courts respectively ; 
and the Clerks of such Courts shall, immediately after receiving 
such lists, fairly enter the same im a book for that purpose, 
to be provided by such Clerk, (at his own expense,) distinguishing 
in separate columns the persons selected to serve as Grand Ju- 
rors, and those for the trial of civil and criminal causes as afore- 
said, (that is, Petit Jurors as designated in the 38th section,) and 
the names of the persons so selected shall be written on separate 
pieces of paper and put into the different apartments of a jury 
box, to be provided by the Clerk at the public expense, in the 
construction and manner hereinafter prescribed, to wit: There 
shall be an apartment in the said jury box marked No. 1, in which 
shall be placed the names of all the persons selected to serve as 
Grand Jurors; and another apartment marked No. 2, in which 
shall be placed the names of all the persons selected for the trial 
of civil and criminal causes as aforesaid,’ (namely, Petit Jurors, 
referring again to section 38.) 

Section 40: “ And be it further enacted—that the Judge and 
Justices and Clerk of the Court, or person having custody of 
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the key, shall, previous to the adjournment of any Superior Court, 
or at least two months prior to the sitting of the next Court, cause 
to be drawn out of the apartment of said box marked No. 1, not 
less than twenty-three nor more than thirty-six names as Grand 
Jurors, and out of the apartment marked No. 2, not less than for- 
ty-eight, or more than seventy-two names as petit jurors, for the 
trial of civil and criminal causes as aforesaid,” &c. 

These sections refer constantly to Section 38, and identify the 
petit jury as the jury intended by that section, for the trial of 
criminal causes, and that its true interpretation is, that while all 
Petit Jurors are competent for the trial of all czvi/ causes, for recov- 
ery of debts or damages, to any amount whatever, no Petit Juror 
shall be capable to try criminal causes, or those involving the ti- 
tle to lands, unless qualified to vote for members of the Legislature. 

The Act of 1805, ( Prince, 433,) passed for the better selection 
and drawing Grand Juries, &c., and which is supposed by the 
compiler to have superseded the 39th and 40th Sections of the 
Act of 1799, still retains the distinction which I have attempted to 
point out. I will cite a single clause only: “ And the clerks of 
said courts shall, immediately after receiving such lists, fairly en- 
ter the same in a book for that purpose, to be provided at his 
own expense, distinguishing in separate columns, the persons lia- 
ble to serve as Grand Jurors, and those for the trial of civil and 
¢riminal cases, as pointed out by law,” that is, by the 38th Sec 
tion of the Judiciary Act of 1799. Can it be doubted that this par 
agraph refers to Petit Jurors? 

Section 41, provides for the organization of the Grand Jury. 

Section 42, declares that “the Clerk of the Court shall annex a 
pannel of the jury, containing the names of the persons drawn to 
serve on the grand inquest, exactly transcribed from the minute 
book to the precept for summoning such Grand Jury; and shall 
also annex another pannel containing the names of the persons 
drawn as Petit Jurors, for the trial of civil and criminal cases,” &c. 

Section 43, contains the form of the summons, which is as fol- 
lows : “ By virtue of the precept to me directed, you are hereby 
commanded to appear before the Judge of the Superior Court 
at the next Superior Court, to be held at the Court-House, 
in and for the county of on the day of 
at ten o’clock in the forenoon of that day, to be sworn on 
the Grand Jury (or as a Juror for the trial of civil and 
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criminal causes, then and there depending, as the case may 
be.’’) 

This section shows, as did those preceding it, that the Petit 
Jury is usually designated by no other name than as a “jury for 
the trial of civil and criminal cases.” 

Section 44, provides for the punishment, by fine, of defaulting 
Jurors—twenty dollars being the maximum for a Petit, and forty 
for Grand Juror—and then says: “And when from challenge or 
otherwise, there shall not be a sufficient number of Jurors to deter- 
mine any civil or criminal cause, the Court may order the Sheriff 
or his deputy to summon bystanders or others, qualified as herein- 
before required, for the trial of such cause or causes, sufficient to 
complete the panel,” &c., viz: obviously Grand Jurors to make up 
the requisite number by law to compose that body, and Petit Ju- 
rors to complete the Petit Jury list—the latter being above the 
age of twenty-one and under sixty—to try civil causes for the re- 
covery of debts and damages, and qualified to vote for members 
of the Legislature, in order to be capable as tales Petit Jurors to 
try criminal causes and land titles. 

This we believe to be a fair analysis of the statutes of the State, 
as to the persons intended to try criminal causes. And in corrob- 
oration of the soundness of this exposition, we might refer to the 
oaths administered to Jurors. We have the form of the oaths 
prescribed for Grand and Special Juries, and for Petit Juries, in 
civil and criminal cases. Prince, 430,661. But nowhere do you 
find an oath to be administered to a Grand Juror in a criminal 
case. If Grand Jurors are competent, then, to try criminal causes, 
it is apparent,that it must be by authority derived from some oth- 
er source than our own State legislation. In other words, it must 
be upon the principles of Magna Charta and the Common Law, 
as guaranteed by the Constitution. 

By the 5th section and 4th article of that instrument, it is de- 
clared that “ Freedom of the press and trial by jury, as heretofore 
used in this State, shall remain inviolate.” 

What was the trial by jury, as used in this State in 1798, the 
time when the Constitution was adopted? For the answer to this 
enquiry we must refer to Judge Blackstone, whose commentaries 
constituted the law of this State, before and since the Revolution, 
and whose very language the authors of the Constitution have 
adopted in the clause which I have quoted. I will transcribe the 
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whole section, although the law of this, as well as any other 
question as to the qualifications of Jurors in criminal causes, is 


comprised in a single sentence. 

“ The trial by jury or the country, per patriam, is also that tri- 
al by the peers of every Englishman, which as the grand bulwark 
of his liberties, is secured to him by the great charter, (9 Hen. III. 

C, 29,) nullus liber homo capiatur vel inprisonetur, aut exulet, aut 
aliquo alio modo destruatur, nisi per legale judicium parium suorum 
vel per legum terre.” 

“The antiquity and excellence of this trial for settling of civil 
property, has before been explained at large. See Book III, p.579. 
And it will hold much stronger in criminal cases, since in times 
of difficulty and danger, more is to be apprehended from the vio- 
lence and partiality of Judges appointed by the crown, in suits be- 
tween the king and the subject, than in disputes between one in- 
dividual and another—to settle the metes and boundaries of pri- 
vate property. Our law has therefore wisely placed this strong and 
twofold barrier—a presentment and a trial by jury—between the 
liberties of the people and the prerogative of the crown. It was 
necessary for preserving the admirable balance of our Constitu- 
tion—to vest the executive power of the laws in the Prince—and 
yet this power might be dangerous and destructive to that very 
Constitution, if exerted without check or control by justices of 
Oyer and Terminer occasionally named by the crown, who might 
then, as in France or Turkey, imprison, despatch or exile any 
man that was obnoxious to the government, by an instant declara- 
tion that such is their willand pleasure. But the founders of the 
English Law have, with excellent forecast, contrived that no man 
should be called to answer to the king for any capital crime, unless 
upon the preparatory accusation of twelve or more of his fellow sub- 
jects, the Grand Jury ; and that the truth of any accusation, wheth- 
er preferred in the shape of indictment, information or appeal, 
should afterwards be confirmed by the unanimous suffrage of twelve 
of his equals and neighbors, indifferently chosen and superior to all 
suspicion. So that the liberties of England cannot but subsist, so 
long as this palladium remains sacred and inviolate ; not only from 
all open attacks (which none will be so hardy as to make) but al- 
so from all secret machinations which may sap or undermine it ; 
by introducing new and arbitrary methods of trial by Justices of 
the Peace, Commissioners of the Revenue andC ourts of Conscience. 
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And however convenient these may appear at first, (as doubtless 
all arbitrary powers well executed are the most convenient,) yet 
let it be again remembered, that delays and little inconveniences 
in the forms of justice, are the price that all free nations must pay 
for their liberty in more substantial matters; that these inroads 
upon this sacred bulwark of the nation, are fundamentally oppo- 
site to the spirit of our Constitution ; and that, though begun in 
trifles, the precedent may gradually increase and spread to the 
utter disuse of juries in questions of the most momentous con- 
cern. 4 Black. Com. 350.” 

It is obvious that the framers of the Constitution, instead of in- 
corporating the whole of this passage in that instrument, simply 
declare that the trial by jury, as therein delineated, shall remain 
inviolate. ‘The commentator, whose great work will constitute a 
text-book, so long as the law shall be an object of study and prac- 
tice, predicted that the liberties of the country could not but subsist 
long as this palladium—the trial by jury—remains sacred and in- 
violate. The men of ’98, warmed by his enthusiasm in behalf of 
this institution, emphatically affirm that it shall remain inviolate ! 

I recur, then, to the enquiry, What is the sum and substance of 
this trial by jury? It is, “that the truth of every accusation shall 
be confirmed by the unanimous suffrage of twelve of the prison- 
er’s equals and neighbors, (this last term meaning under the Con- 
stitution citizens of the county where the offence is committed,) 
indifferently chosen and superior to all suspicion.” 

A new trial was awarded by this Court to Kinchin P. Boon, be- 
cause, as we thought, he was deprived of his constitutional right 
of selecting a jury who were “ superior to all suspicion.” 1 Kelly, 
618; and to Warren J. Boon, because eighteen of the tales Ju- 
rors who were put upon the panel were drawn from the Grand 
Jury box by the presiding Judge, and the list so drawn furnish- 
ed to the Sheriff by the Court, with instructions to summon them 
to serve in the case, thus taking from the defendant, in the judg- 
ment of this Court, his constitutional right of electing a jury of 
his “equals” from the whole body of his fellow citizens of the 
county, qualified to serve as Jurors, “indifferently chosen” and 
put in the panel by the Sheriff.’ 1 Kelly, 631. 

The attempt now made is exactly the reverse of the practice re- 
pudiated in this lattercase. It seeks to restrict the accused entirely 
tothe Petit Jury list. This cannot be done. It would be unjust to 
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that class of the community who constitute the Grand Jury. By the 
Common Law all persons are entitled to be tried by their peers. 
This privilege is guaranteed by the Constitution to every citizen 
of this State. By our system, all men areequal, notwithstanding 
the distinctions created by statute between Grand and Petit Ju- 
rors. How, then, is this fundamental principle in criminal trials 
to be secured? By holding every citizen of the county, qualified 
by law to serve as a Juror, competent to be presented on the ar- 
ray by the Sheriff, and it is then for the accused to select twelve 
for his jury, who, “from situation, condition in life, education, mor- 
als, employment and other circumstances,” he shall feel to be his 
equals. 

Believing then as we do, that the “imroad” now essayed upon 
this “sacred bulwark” of the people—trial by jury—is “funda- 
mentally opposite to the Constitution” and spirit of the Common 
Law, we take pleasure in affirming the judgment of the Court be- 
low upon this ground. 





No. 15.—Joun Dor, ex dem. Saran F. Cements, plaintiff in er- 
ror, vs. Ricuarp Rok, cas. ejec. and James B. HenDeERsoN, ten- 
ant in possession, defendant in error. 


[1.] Where a party claims title to land under an administrator’s deed, he must, 
in all cases, show the order of the Court of Ordinary, granting the administra- 
tor license to sell the land. 

[2.] In order to divest the title of the heirs to the lands of their deceased intes- 
tate ancestor, by an administrator’s sale, it must be shown that the requisitions 
of the statute, authorizing such sales, have been complied with. 

[3.] After the authority of the Court of Ordinary to make the sale has been 
shown, the recitals in the deed made by the administrator to the purchaser, of 
the acts required to be done by him under the statute, will be considered as 
prima facie evidence of the truth of such acts having been done,” until the 
contrary is shown. 


This was an action offejectment' tried before Judge ALEx- 
ANDER, in the Superior Court of Harris county, Sept. Term, 1847. 
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The facts disclosed by the bill of exceptions, were : 

John Clements died in 1834 or 1835, being at the time of his 
death in possession of three lots of land, in originally Muscogee, 
now Harris county, the premises in dispute; and leaving at his 
death, his widow Mary Ann Clements, and the lessor of the plain- 
tiff, Sarah F. Clements, then a minor, his only heirs at law. The 
widow, failing to elect within the time prescribed by statute, was 
entitled only to dower, and the lessor of the plaintiff became the 
only heir at law of the real estate of John Clements. Possession 
in the defendant, Henderson, was proved for two or three years 
previous to the trial. The defendant showed, by the minutes of 
the Court of Ordinary, the granting of letters of administration on 
the estate of John Clements, to Wm. Boyd, and Mary Ann Clem- 
ents,in June, 1835; and that afterwards, upon the marriage of Ma- 
ry Ann Clements with Robert B. Wells, said Wells was ap- 
pointed administrator in right of his wife, in May, 1836. 

In September, 1836, an order was granted to the administra- 
tors, that they have leave to sell all the real estate of John Clements. 

The defendant then offered in evidence a deed made by Robert 
B. Wells and Wm. Boyd, as administrators, to one Richard K. 
Beall, properly executed and conveying the premises in dispute; 
and reciting that, ‘in obedience to an order of the Honorable the 
“Inferior Court of Harris county, sitting for ordinary purposes, 
“at September adjourned term, in the year 1836, to Wm. Boyd 
“and Robert B. Wells, of Harris county, administrators of all 
“and singular, the real estate of John Clements, deceased, of 
“ Harris county aforesaid, and State aforesaid, to sell and dispose 
“of, at public outcry, a tract of land,” (describing the premises in 
dispute,) “ the said lot of land was exposed to sale at public out- 
“cry, at the Court-House in Hamilton, in said county, on the 
“first Tuesday in October, 1837, when Richard K. Beall becom- 
“ing the highest bidder, it was knocked off to him at the sum of 
“four thousand five hundred dollars.” 

To the admitting of which deed in evidence, plaintiff’s counsel 
objected, because “ the deed and other evidence produced by the 
defendant, was not evidence that the land had been advertised, and 
the other requisites of the statute in such case made and provided, 
had been complied with by the administrators before making the 
deed.” Which objection the Court overruled, and plaintiff excepted. 

Plaintiff’s counsel also objected that the deed was not support- 
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ed by the order of the Court of Ordinary, granting leave to sell, 
and for other defects appearing on the face of the deed,” which ob- 
jection was overruled and plaintiff excepted. 

The defendant gave in evidence a deed to the premises from 
Beall to himself, dated prior to the commencement of the suit. 

Plaintiff’s counsel requested the court to charge the jury, “that 
in order to set up title to land under an administrator’s deed, it 
was incumbent on the party claiming under the deed, to prove 
that the administrator had an order to sell the land, and that the 
land had been advertised for sale by the administrator, as requir- 
ed by statute, and that it was sold at public outcry, on the first 
Tuesday in the month, at the Court-House in the county where 
the land lay, between the lawful hours of sale, to the highest 
bidder.” 

Which charge the Court refused to give, but charged the jury: 

“ That the order of the Court of Ordinary was all that was re- 
quired to be proven by the defendant to support the administra- 
tor’s deed, and that it was not necessary for the defendant, or 
person claiming under an administrator’s deed, to pass title by 
said deed, to prove, that the land was advertised for sale by the 
administrator, as required by statute, or that it was sold at 
public outcry on the first Tuesday in the month, at the Court- 
House in the county where the land lay, between the lawful 
hours of sale, to the highest bidder.” To which charge plaintiff 
excepted. Upon which error has been assigned : 

1st. That the Court erred in admitting the deed from Boyd 
and Wells as administrators, to Beall, before there was testimo- 
ny toshow, that the land had been advertised, and the other pre- 
requisites of the statute complied with. 

2d. In overruling the objection of Plaintiff’s coungel to the ad- 
mission of the deed, that “it was not supported by the order of the 
Court of Ordinary, granting leave to sell, and for other defects ap- 
pearing upon its face.” 

3d. In refusing to charge the jury, “that in order to set up title 
to land, under an administrator’s deed, it is incumbent on the par- 
ty claiming under the deed, to prove, in order to sell the land, 
that the land had been advertised for sale as required by the stat- 
ute, and that it was sold at public outcry on the first Tuesday of 
the month, at the Court-House, in the county where the land lay, 
between the lawful hours of sale, to the highest bidder.” 
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4th. In charging the Jury, that “the order of the Court of Ordi- 
nary, granting leave to sell land, was all that was required to be 
proven by the defendant, to support the administrator’s deed, and 
that it was not necessary for the defendant, or person claiming under 
an administrator’s deed, to pass title by the deed, to prove that 
the other prerequisites of the Statute had been complied with.” 


Joun L. Stepnens, for plaintiff in error, urged, 


ist. A party setting up a conveyance, must furnish the evi- 
dence necessary to support it. And if the validity of a deed de- 
pends on a matter én pais, the party claiming under it, is as much 
bound to prove the performance of the act, as he would be bound 
to prove any matter of record, on which the validity of the deed 
might depend, and cited 4 Wheat. 77. 2 Pet. Dig. 32. 

2d. The requisitions of the Statute of this State, regulating 
the time, manner, and place of sales of land by administrators, 
are matters in pais, which the parties are bound to observe, and 
a compliance with which is necessary to the validity of a deed 
made in pursuance to said Statute. Prince’s Dig. 248. Sugd. 
on Pow. 209,13. 6Wheat.119. 7 Mass.492. 3 Ib. 399. 15 
Ib. 310. 7Wheat. 59. 7 Pick. 116. 9 Ib. 286. 15 Jd. 31, ’2. 
1 Mass. 247. 2 Stew. 331. 3 St. §& Port. 355. 3 Cow. 301. 


Porter Ineram, for defendant in error, urged, 


That the administrator has entire control over the property of his 
intestate, and may dispose of it ashe thinks proper, even privates 
dy, without the order of the Ordinary, and if there be no fraud in 
the sale, legatees and creditors cannot follow it in the hands of a 
bona fide purchaser, but must look to the administrator and his 
sureties ; and cited 4 Term. Rep. 621. Field vs. Shieffelin, et al. 
7J.C. R. 332. Bond & Murdock, et al. vs. Zeigler, et al.1 Kelly, 
324. 1 Mad. Ch.285,’6. 26 E.C. L.210. 3J.C. R. 582. 1 
Vez. 106. 2 1b. 459. 2 Atk. 33. 

2d. The Statutes regulating administrator’s sales, were passed 
for the benefit and protection ofthe administrator. The purchaser 
is not bound to see, that all the preliminary requisites have been 
complied with. In case of Sheriff’s sales, this is not required of 
the purchaser, and cited Bookley vs. Scriven, 1 Nott § McC. 408. 
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Hopkins vs. DeGraffenreid, 2 Bay, 441. Turner vs. McRea, 1 
Nott §& McC. 11. 

Nor in case of lands sold for taxes. 1 Murph. 311. 1 Car. L. 
Rep. 511. Allen vs. Robinson, 3 Bibb, 326. Borry vs. Rhea, 1 
Tenn. Rep. 345. 

The decision sought by the plaintiff in error would subvert the 
titles to a large portion of the lands in the State, which, first and 
last, have passed under the hammer of sheriffs, administrators, 


executors and guardians. 
By the Court—W arner, J. delivering the opinion. 


[1.] On the trial of this cause, it was objected, that the order to 
sell all the real estate of the decedent, was not sufficient authori- 
ty to the administrators to sell the particular lots of land described 
in the deed. Perhaps it would have been more regular, and the 
better practice undoubtedly is, to have the lands described by 
number and district, in the order of the Court of Ordinary grant- 
ing leave to sell, so that it may distinctly appear, what lands of 
the intestate the administrator has leave of the Court to sell, for 
the payment of debts. The order here, however, was to sell ail 
the real estate of the intestate, which necessarily includes all the 
lands of which he was seized, at the time of his death, embracing 
the pr emises in controver Sy; ther efore, = exception was proper- 
ly overruled by the court below. 

The other objections to the deed being read in evidence, and 
the exceptions to the charge of the Court being substantially the 
same, will be considered together. 

In this State, on the death of the ancestor intestate, his lands 
descend to his heirs at law, the title to which, is subject to be di- 
vested for the payment of debts, in the manner prescribed by the 
General Assembly. 

On the death of John Clements, the intestate, the title to his 
lands was cast upon his heirs, one of whom is now the lessor of 
the plaintiff. The title of the heir is sought to be divested by an 
administrator’s sale of the premises in dispute. 

The Act of 1816 provides, that on the application of the admin- 
istrator, it shall be lawful for the Inferior Courts in the several 
counties in this State, when sitting for Ordinary purposes, to or- 
der a sale of a part or the whole of the real estate of the intes- 
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tate, where it is made fully, and plainly appear, that the same will 
be for the benefit of the heirs and creditors of such estate. The Act 
requires that a notice of such application for sale, shall be first 
made in one of the public gazettes of this State, at least four 
months before any order absolute shall be made thereupon. And 
further directs, that the sale shall be at public auction, on the first 
Tuesday of the month, between the usual hours of sale, at the 
place of public sales in the county where such real estate may 
lay; first giving sixty days’ notice thereof, in one of the public 
gazettes of this State, and at the door of the court-house, in the 
county where such sales are to be had. Prince’s Dig. 248. By 
virtue of this Statute, the administrator is clothed with a naked 
power to sell the real estate of his intestate, and whenever it is 
made fully, and plainly to appear to the Court of Ordinary, that 
such sale will be for the benefit of the heirs and creditors of such 
estate. In the execution of this power, conferred upon the ad- 
ministrator, the legislature have thought proper to impose cer: 
tain conditions and restrictions. First, the administrator must 
obtain the order of the Court of Ordinary, granting him license 
to make the sale, which order must be preceded by a four months’ 
notice, in one of the gazettes of this State, of his intended applica- 
tion for such order. Second, the sale must be made at public 
auction, on the first Tuesday in the month, between the usual 
hours of sale. Third, the land must be sold at the place of pub- 
lic sales, in the county where the same lies. Fourth, the admins 
istrator is required to give sixty days notice of the time and 
place of such sale, in one of the gazettes of this State, and at the 
door of the court house in the county where such sale is to be 
had. The title of the heirs to the lands of their ancestor, cannot 
be divested by a sale, made by the administrator, until in the 
judgment of the Court of Ordinary, there is a manifest necessity 
for such sale, or that such sale will be “fully and plainly for the 
benefit of the heirs and creditors.” 

Whenever, in the judgment of the Court of Ordinary, it fully 
and plainly appears, to be for the benefit of the heirs and credit- 
ors of the intestate’s estate, that the real estate of the decedent 
should be sold, then and not otherwise, is the administrator em- 
powered to make sale thereof, and divest the heirs of their title. 

[2.] It isa general rule, that whenevera title to property is sought 
to be divested, by the authority of the law, all the requisites, 
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which the law prescribes to effect that object, must be complied 
with. The agent of the law, when he seeks to divest one of his 
property, and pass the title thereto to another, must show he 
has ample authority to make such transfer. And he must not on- 
ly show his authority for so doing, but he must execute his author- 
ity, in the manner prescribed by the law which confers the au- 
thority upon him. It was urged on the argument by the counsel 
for the plaintiff in error, that in the case of a naked power, not 
coupled with an interest, the law requires that every prerequisite 
to the exercise of that power, should precede it. This, as a gen- 
eral proposition, is undoubtedly true, and although the courts can- 
not dispense with the form prescribed, in the execution of a pow- 
er, yet they may be allowed to put a liberal construction on the 
words of the power. Sugden on Powers, 214. 

An administrator in this State, as we have seen, derives his pow- 
er and authority to convey the real estate of his intestate, from 
the statute. Does the record before us disclose that the requisi- 
tions of the statute were complied with by the administrator, in 
making sale of his intestate’s real estate ? 

The authority to make the sale is shown, and we presume the 
Court of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we shall not go behind 
that judgment. 

[3.] The administrator’s deed recites that the land was sold at 
public outcry, at the court house, in the town of Hamilton, Harris 
county, on the first Tuesday in October, 1837. The deed does 
not recite, that the sale was advertised as required by the statute, 
or that the land was sold, between the lawful hours of sale, nor 
was there any evidence as to either of these facts. The Court 
below ruled, that the order for the sale of the land by the Court of 
Ordinary, was all that was necessary to be proved, to support the 
administrator’s deed. According to the principles of the law be- 
fore adverted to, we are of the opinion, the title of the heirs to 
the estate of their ancestor, cannot be divested by an administra- 
tor’s sale, until the requisitions of the statute, empowering him to 
make such sale, have been complied with. There must be at least 
prima facie evidence before the Court, that such requisitions have 
been performed. We do not hold the production of the gazette, 
in which the advertisement was had, nor the production of the ad- 
vertisement at the court house door, indispensably necessary ; the 
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recital in the deed of the requisitions imposed by the statute, would 
be prima facie evidence of the facts so recited. An administra- 
tor is an officer of the law, acting under the obligations of his 
oath of office, The law presumes, that every man in his private 
and official character, does his duty, and obeys the mandates of the 
law, until the contrary is proved. 1 Greenl. Ev.89. Bank U. 8. 
vs. Dandridge, 12 Wheat. Rep. 64. 

In Hartwell vs. Root, 19 John, Rep. 347, thé general rule is 
stated to be, that when a person is required to do a certain act, the 
omission of which would make him guilty of a culpable neglect of 
duty, it ought to be intended that he has duly performed it, unless 
the contrary can be shown, 

It being a duty imposed on the administrator by law, to adver- 
tise the land sixty days previous to the sale, and to sell it between 
the lawful hours of sale, on the first Tuesday in the month, the 
law will presume that he has done so when recited in the deed of 
conveyance, until the contrary is shown. But it may be asked, 
if the law presumes the administrator has done his duty, why not 
presume he has done so without the particular acts being recited 
in the deed? The deed is the muniment of title delivered to the 
purchaser by the administrator, as the agent of the law, and should 
show upon its face that the requisitions of the law have been 
complied with, which would divest the heirs of their title, and 
transfer the same to the purchaser. The statute authorizes the 
administrator to make the sale, on certain terms and conditions, 
and, as the agent of the law, he ought to state on the face of his 
conveyance that the terms and conditions required by the law 
have been performed—to show on the face of his conveyance, that 
he conveys as administrator, and that he is acting under the au- 
thority of, and in obedience to, the law, from which he derives all 
his power to make it. We think too, that the presumption is 
strengthened by a written recital of the administrator in his offi- 
cial capacity, when making the deed. It is his official declaration, 
in writing, that the requisitions of the law have been complied 
with. In this case, the administrators have recited a part of the 
acts enjoined by the law to be done, in their deed; but it is silent 
as to the others. What is the legal presumption? We must pre- 
sume that they stated the truth as far as they pretended to state, 
and that they omitted to state the land had been advertised and 
sold between the /awful hours of sale, because the facts would not 
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authorize them so to state. Our conclusion, then, is, that where 
a party derives his title to land under an administrator’s sale, he 
must show the order of the Court of Ordinary granting the admin- 
istrator a license to sell, and when it is shown he had the authority 
of the Court of Ordinary to make sale of the Jand, it must be furth- 
er shown to the Court, that the administrator, in making such sale, 
pursued the directions of the statute, before the title of the heirs of 
the ancestor will be divested. That the recital in the deed of 
conveyance made by the administrator to the purchaser, of the 
acts required to be done by the statute, in making the sale by the 
administrator, will be considered as prima facie evidence of their 
having been done, as therein recited, until the contrary is shown. 
There being no evidence before the Court below, either in the ad- 
ministrator’s deed, or otherwise, showing the land had been ad- 
vertised and was sold between the lawful hours of sale, the judg- 
ment of the Court below must be reversed, and a new trial 


granted. 





No. 16.—Srasorn A. Smrtu, and others, plaintiffs in error, vs, 
Tue Justices or THE InreR1on Court of Randolph county. 


This cause was called in its order upon the second day of the 
Term, and no assignments of error having been filed, and there 
being no appearance for either plaintiff or defendant, and no mo- 
tion made, by order of the Court it was stricken from the Dock- 
et, and the writ of error dismissed. 
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No. 17.—SamveEt Jounson, plaintiff in error, vs. Coartes F. Be- 
MIs, defendant in error. 


[1.] An entry on the motion docket is no part of the record. 

[2.] The Judges may make rules for new trials, returnable in vacation, in cases 
where the application has first been made in Term, and recorded, and where 
the record shows that such rule is so made returnable in vacation. 


Motion for a new trial, decided by Judge Warren, Early Su- 
perior Court, April Term, 1848. 


At February Term, 1840, Charles F. Bemis recovered of Sam- 
uel Johnson, in the Superior Court of Early county, a judgment 
for $2538 74, principal, with interest and costs. At the same 
Term a rule nisi was granted for a new trial at the instance of 
the defendant, to be heard at the next Term, on the ground “ that 
“the defendant is unable to give security to enter an appeal, and 
“that he has a valid and bona fide defence to said action, as set 
“forth in his affidavit, viz; that he expects to plead and prove 
“payment of said pretended debts, if he can have a new trial; and 
“that such plea was not filed before trial through mistake or over- 
“sight of his counsel,” which rule was ordered to operate as a su- 
persedeas. 

At the August Term, 1840, the presiding Judge entered on 
the motion docket opposite this rule, “Time taken to decide the 
point, and the decision to be written out by Christmas.” 

The minutes of the Court showed no further action, but on the 
18th May, 1841, at Chambers, the presiding Judge made the fol- 
lowing order: 


“Charles F. Bemis, Assumpsit and attachment in Early 


vs. ; 
Samuel Johnson. Superior Court, Aug. Term, 1838. 


Rule nisi for a new trial. The rule nisi having been refused 
in the foregoing case, it is ordered that execution issue instant- 
er for the principal, interest and cost due upon said judgment. 

Wiiram Taytor, J.8. C., S. W. C.” 

On the 2d June, 1841, the Clerk of said Court issued an execu- 
tion accordingly. 

At April Term, 1847, Samuel Johnson moved a rule against 
Bemis, the plaintiff below, upon the foregoing facts, to set aside 
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and annul the execution and judgment, on the ground that the 
judgment was entered up and the execution issued pending the 
supersedeas. 

The Court below refused the motion, and ordered the entry on 
the motion docket, and the order of the Judge at Chambers en- 
tered on the minutes zwac pro tunc, which decisions are now com- 
plained of as erroneous. 


Srurars, for plaintiff in error. 
Carituers, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


1, The motion in the Court below was to set aside the judgment 
and execution against the plaintiff in error, because, after grant- 
ing a rule nisi for a new trial, returnable to the next Term with 
a supersedeas, the presiding Judge had, in vacation, when there 
was no order to that effect taken and entered on the minutes, con 
sidered and dismissed the rule, and directed the execution to is- 
sue. This motion was refused by Judge Warren, and hence this 
writ of error. We think the motion to set aside the judgment and 
execution, ought to have prevailed. The order at Chambers to 
dismiss the rule, and directing the execution to proceed, was ir- 
regular and void, and the supersedeas was not for that reason 
thereby dissolved. The supersedeas was operative until the 
rule for a new trial was legally disposed of. We have already de- 
cided this question. 

[2.] We have held, and now hold, that applications for new tri- 
als must be made at the Term when the judgment is rendered and 
entered upon the minutes of the Court. And that rules for new 
trials may be made returnable in vacation, and then heard and 
determined, when an order to that effect is taken at the judgment 
Term and entered upon the minutes, and then only. Grady vs. 
Hightower, et al., 1 Kelly, 252. In this case there was no order 
entered on the minutes to hear and determine the rule in vaca- 
tian—on the contrary, the rule was made returnable in Term. 
It is true that there was an entry on the bench docket, made at 
the return Term of the rule, to the effect that the Judge would 
take time to consider of it,and write out his opinion by Christ- 
mas. 
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[1.] An entry on the bench docket is no part of the record— 
that docket we view in the light of a memorandum for the conven- 
ience of the Judge and nothing more. So detérmined by this 
Court in Bryant, guardian, vs. Owen and wife, 1 Kelly, 355. 

It appears, further, from this record, that at the time when ap- 
plication was made to set aside this judgment and execution, an 
order was passed directing the order of the Judge (Taylor) at 
Chambers, dismissing the rule nisi, and also the entry on the mo- 
tion docket before referred to, to be entered on the minutes, nunc 
pro tunc. This order could not cure the irregularity. Judge 
Taylor had no authority in this case to pass the order in vacation 
dismissing the rule and directing the execution to issue. It was 
illegal and void. It could not be made legal and valid by an ex 
post facto amendment of the record. And as the entry on the 
motion docket was no part of the record, at any time, it could not 
be made so by an order nine pro tunc. An act, wholly without 
authority, cannot be sanctified by subsequently doing what, being 
done antecedent to it, would have given authority for that act. 

Let the judgment be reversed. 





